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	CALIFORNIA STATE BOARD OF EDUCATION
MAY 2006 AGENDA

	SUBJECT

California Fresh Start (CFS) Pilot Program, Senate Bill (SB) 281 (Maldonado) Regulations - 1) Adopt Proposed Amendments to Regulations, and 2) Approve Commencement of 15-Day Comment Period.

	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed amendments to the regulations;

· Direct that the proposed amendments be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no objections to the revisions are received during the 15-day public comment period, the CDE shall complete the rulemaking package and submit the amended regulations to the Office of Administrative Law for approval; and

· If substantive objections to the revisions are received during the 15-day public comment period, the CDE shall place the amended regulations on the SBE’s 

July 2006 agenda for action following consideration of the comments received.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In March 2006, the SBE approved the emergency regulations, Initial Statement of Reasons, Notice of Proposed Rulemaking, and the commencement of the regulatory process for the permanent regulations for the California Fresh Start (CFS) Pilot Program and directed staff to begin the 45-day public comment period.

	SUMMARY OF KEY ISSUES


The CFS regulations serve to guide districts and schools in the administration of the CFS Pilot Program. The purposes of the current regulations are to: 1) clarify some of the Bill’s language, most specifically, what constitutes a “nutritious” fruit or vegetable eligible for purposes of reimbursement through the CFS Pilot Program and to implement the CFS Pilot Program; 2) add definitions; and, 3) specify requirements for participation.
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	FISCAL ANALYSIS (AS APPROPRIATE)


The Economic and Fiscal Analysis concluded that the proposed regulations would impose no additional costs upon the State and have no impact on federal funding or State programs.

	ATTACHMENT(S)


Attachment 1: Finding of Emergency, California Fresh Start Pilot Program (3 pages)

Attachment 2: Notice of Proposed Rulemaking Amendment To Title 5, California 

  Code of Regulations Regarding Food Sales, Food Service, Nutrition Education and the California Fresh Start Pilot Program                                                                                              (4 pages)

Attachment 3: TITLE 5. Education, Division 1. California Department of Education Chapter 15. Child Nutrition Programs, Subchapter 1. Food Sales, Food Service, Nutrition Education. Article 5. California Fresh Start Pilot Program (5 pages)

Attachment 4: Initial Statement of Reasons California Fresh Start Pilot Program 


 (2 pages)
Attachment 5: Economic and Fiscal Impact Statement (PDF File) (5 pages)

(This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

A last minute memorandum will be provided containing the proposed amended regulations.
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FINDING OF EMERGENCY

California Fresh Start Pilot Program

The State Board of Education (SBE) finds that an emergency exists, and as required by Education Code Section 49656.8, the emergency regulations adopted are necessary for the immediate preservation of the public peace, health and safety, or general welfare.

SPECIFIC FACTS SHOWING THE NEED FOR IMMEDIATE ACTION

On September 15, 2005, Senate Bill (SB) 281 (Maldonado) was signed into law as an urgency measure. The SB 281 added Article 11.5 (commencing with Section 49565) to the California Education Code and establishes the California Fresh Start (CFS) Pilot Program. The California Department of Education (CDE) will administer the CFS Pilot Program in consultation with the California Department of Food and Agriculture (CDFA) and the California Department of Health Services (DHS).  

The goal of the CFS Pilot Program is to promote the consumption of fresh fruits and vegetables among school age children by providing a total of $18.2 million in funding with $17.8 million dedicated to School Breakfast Programs (SBP). The law encourages public schools maintaining kindergarten or any grades one to twelve, inclusive, to provide fruits and vegetables that are not juice or have not been deep-fried to pupils in order to enhance the fruits and vegetables served in a SBP.

SB 281 further requires that a school districts/charter schools give priority to the purchase of fresh fruits and vegetables from California producers, when commercially available. Reimbursement for this program is ten cents ($0.10) per meal to be paid in quarterly installments by the CDE to supplement, but not supplant, a SBP. Funds must be deposited into the nonprofit food service account of the school district or charter school.

There are no current regulations for this program because it is a new program. These regulations are necessary in order to implement the CFS Pilot Program in a timely manner and allow school districts and charter schools to participate in the CFS Pilot Program to provide public school pupils nutritious fruits and vegetables, and be able to seek reimbursement for such servings (School Year 2005-06).

In addition to the facts listed above, this is a statutory emergency under SB 281, Education Code Section 49565.8 which requires the CDE to develop emergency regulations as CDE deems necessary to implement the program.

REQUIRED CONSULTATION

These regulations were developed by CDE in consultation with staff from the CDFA, staff from the DHS, and the SBE in accordance with the requirements of Education Code Section 49565.8.
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AUTHORITY AND REFERENCE

Authority: Sections 33031 and 49565.8, Education Code.
Reference: Sections 49565, 49565.1, 49565.2, 49565.3, 49565.4, 49565.5, 49565.6, 49565.7 and 49565.8, Education Code.

INCORPORATION BY REFERENCE

Section 2 of the United States Department of Agriculture Food Buying Guide for Child Nutrition Programs (Guide), 2001 edition, is incorporated by reference. The Section is available via the Regulations Coordinator. Charts 2A and 2B are also incorporated by reference and a copy can be obtained by contacting the Regulations Coordinator.
INFORMATIVE DIGEST

SB 281 requires the CDE to administer the CFS in consultation with the CDFA and DHS to encourage public schools to provide fruits and vegetables to public school pupils and to promote the consumption of fresh fruits and vegetables by school age children. 

The purpose of these regulations is to facilitate implementation of SB 281 by providing clear, consistent procedures for the CFS Pilot Program. 
Article 5. California Fresh Start Pilot Program.

This Article is added in order to establish the requirements for participation in the CFS Pilot Program as set forth in SB 281.

Section 15566. Purpose and Scope.

This regulation is added to clarify the purpose and scope of the CFS Pilot Program.

Section 15567. Definitions.

This regulation is added to provide definitions for the terms used in SB 281 and these regulations. 

Section 15568. Requirements for Participation.

This regulation is added to include specific participation requirements for school districts and charter schools in accordance with the requirements of SB 281.
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Section 15569. Strategies.

This regulation is added to specify how the CFS Pilot Program funds may be used by school districts and charter schools in accordance with the requirements of SB 281.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICT

The SBE has determined that the proposed emergency regulations do not impose a mandate on local agencies or school districts because the CFS Pilot Program is voluntary.

COST ESTIMATE

The SBE has determined that the regulation will involve no costs or savings to any State agency, no reimbursable costs or savings to local agencies or school districts under Section 17561 of the Government Code, and no costs or savings in federal funding to the State.

sdob-nsd-may06item01

Attachment 2

Page 1 of 4

STATE OF CALIFORNIA                                                                                                                                            ARNOLD SCHWARZENEGGER, Governor

	CALIFORNIA STATE BOARD OF EDUCATION
1430 N Street, Room 5111

Sacramento, California 95814
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO TITLE 5, CALIFORNIA CODE OF REGULATIONS 

REGARDING FOOD SALES, FOOD SERVICE, NUTRITION EDUCATION, AND THE CALIFORNIA FRESH START PILOT PROGRAM
  [Notice published March 17, 2006]

NOTICE IS HEREBY GIVEN that the State Board of Education (State Board) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the State Board, will hold a public hearing beginning at 10:00 a.m. on May 2, 2006, at 1430 N Street, Room 1101, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The State Board requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The State Board requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  

Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 

1430 N Street, Room 5319

Sacramento, California 95814

Comments may also be submitted by facsimile (FAX) at (916) 319-0155 or by e-mail to regulations@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on May 2, 2006.
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AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the State Board may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text.  With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony if a public hearing is held, or who have requested notification of any changes to the proposal.

AUTHORITY AND REFERENCE

Authority: Section 33031 and 49565.8, Education Code.

Reference:  Sections 8482.3, 38080, 49434, 49565, 49565.1, 49565.2, 49565.3, 49565.4, 49565.5, 49565.6, 49565.8, Education Code; Title 7 CFR Parts 210 and 220; Child Nutrition and WIC Reauthorization Act of 2004, P.L. 108-265; Child Nutrition Act of 1966 as amended by P.L. 108-265.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
SB 281 requires the CDE to administer the California Fresh Start (CFS) Pilot Program in consultation with the California Department of Food and Agriculture and the Department of Health Services to encourage public schools to provide fruits and vegetables to pupils with priority given to fresh fruits and vegetables from California producers.  

The purpose of these regulations is to facilitate implementation of SB 281 by providing clear, consistent procedures for the CFS Pilot Program.

INCORPORATION BY REFERENCE

The United States Department of Agriculture Food Buying Guide for Child Nutrition Programs (Guide), 2005 edition, is incorporated by reference because it would be cumbersome and impractical to publish it in the regulations. The Guide is available via the Regulations Coordinator.

DISCLOSURES REGARDING THE PROPOSED REGULATION

The State Board has made the following initial determinations:

Mandate on local agencies or school districts: None.
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Cost or savings to state agencies: None.

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with Section 17500) of division 4 of the Government Code: None

Other non-discretionary cost or savings imposed on local educational agencies: None

Cost or savings in federal funding to the state: None

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None

Cost impacts on a representative private person or businesses: The State Board is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations may 1) create or eliminate jobs within California; 2) create new businesses within California; or 3) cause the expansion of businesses currently doing business within California.

Effect on housing costs: None

Effect on small businesses: The proposed regulations would not have a significant adverse economic impact on any business because they relate only to school districts and not to small business practices.

CONSIDERATION OF ALTERNATIVES

The State Board must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the State Board, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The State Board invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
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CONTACT PERSON

Inquiries concerning the content of this regulation may be directed to:

Phyllis Bramson-Paul, Director

Nutrition Services Division

California Department of Education

560 J Street, Room 270

Sacramento, California 95814

Telephone: (916) 445-0850

INITIAL STATEMENT OF REASONS AND INFORMATION
The State Board has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the regulation is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s web site at: http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Jeffrey Cohen, Professional Development and Curriculum Support Division, 1430 N Street, Room 4309, Sacramento, California 95814; telephone, (916) 323-6440; fax, (916) 323-2806. It is recommended that assistance be requested at least two weeks prior to the hearing.

Title 5.  EDUCATION

Division 1.  California Department of Education

Chapter 15.  Child Nutrition Programs

Subchapter 1.  Food Sales, Food Service, Nutrition Education

Article 5. California Fresh Start Pilot Program

§ 15566.  Purpose and Scope.  

This article specifies the policies and requirements of the California Fresh Start (CFS) Pilot Program to promote the consumption of fresh fruits and vegetables by schoolage children and to provide supplemental State reimbursement for breakfast meals served that meet the requirements of the CFS Pilot Program. 

NOTE:  Authority cited: Sections 33031 and 49565.8, Education Code.  Reference: Section 49565, Education Code
§ 15567.  Definitions.


As used in this article and the CFS Pilot Program, the term:


(a)  “After school” means following the end of the school day. For kindergarten pupils, “after school” means following the end of a morning or afternoon session. 


(b)  “Deep-fried” means any fruit or vegetable cooked by total submersion in oil or fat.


(c)  “Department” means the California Department of Education.

(d)  “Funds” means program reimbursement provided by the Department pursuant to provisions of the CFS Pilot Program.

(e)  “Fresh fruits and vegetables” means whole or portioned fruits and vegetables, including, but not limited to, those that are minimally processed. 
(f)  “Fruit” means ripened seed-bearing part of a plant developed from a flower, usually considered to be sweet and fleshy, as in apples, oranges, plums or strawberries. 

(g)  “Fruit bar” means a self-service counter featuring an array of fruits.

(h)  “Give priority to” means that fresh fruits or vegetables shall be served unless they are not reasonably available on a commercial basis within program funds.

 (i) ”Grab and Go” means food that is packaged in a bag, box, or other container that can be picked up quickly and eaten “on the go.”

(j)  “Juice” means the extractable liquid that is contained in fruits or vegetables. Any liquid or frozen product labeled ”juice,” “full-strength juice,” “100% juice,”  “single-strength juice,” or “reconstituted juice” is included in this definition.   
(k)  “Meal” means breakfast, as defined in 7 CFR Part 220.2(b).

(l)  “Minimally processed” means fruits and vegetables prepared and handled to maintain their fresh nature while providing convenience to the user by pre-cleaning, washing, trimming, coring, slicing, shredding, and other similar actions. Other terms used to refer to minimally processed products are “lightly processed,” “partially processed,” “fresh processed,” and “prepared.”

(m)  “Nonprofit [school] food service” means all food service operations conducted by the School Food Authority principally for the benefit of school children, all of the revenue from which is used solely for the operation or improvement of such food service. 

(n)  “Nutrition education” means a broad range of activities that promote and enable healthy eating behaviors.

(o)  “Nutritious fruits or vegetables” means fruits or vegetables that are fresh, or that are canned, dried, or frozen. Fruits or vegetables that are canned, dried or frozen shall meet the specifications established in Section 2 of the United States Department of Agriculture (USDA) Food Buying Guide for Child Nutrition Programs (2001 edition), which is incorporated by reference.  

(p)  “School Breakfast Program” (SBP) means the federal program operated pursuant to 7 CFR Part 220.

(q)  “Serving” means an amount of fruit(s) and/or vegetable(s), equal to one half (1/2) cup or as referenced in Charts 2A and B of the USDA Food Buying Guide for Child Nutrition Programs (2001 edition), which is incorporated by reference. 

(r)  “Site” means a public elementary school, middle school, junior high school, or high school, including a charter school, in California, operating classes for pupils in a single building or complex of buildings, or any public classes of preprimary grade when 

they are conducted in the aforementioned school that participate in the School Breakfast Program.

(s)  “Supplant” means “to substitute for” and/or “take the place of.”

(t) “Supplement” means (1) an additional serving to the number of fruit or vegetable servings provided in the SBP prior to claiming CFS Pilot Program reimbursement, or (2) increasing, by no less than 90 percent of the CFS Pilot Program reimbursement, the total expenditure for nutritious fruits or vegetables served as part of a SBP.

(u)  “Tasting and Sampling” means offering a taste or small portion of fresh fruits and/or vegetables to pupils not as part of the SBP or NSLP.

(v)  “Universal classroom breakfast” means providing all children breakfast in the classroom at no charge.

(w)  “Vegetable” means a plant cultivated for an edible part, such as the root, stem, leaf, or flower, such as spinach, broccoli or carrot.

NOTE: Authority cited: Sections 33031 and 49565.8, Education Code.  Reference: Sections 49534 and 49565, Education Code; Title 7 CFR Parts 220.

§ 15568. Requirements for Participation.

All school districts and charter schools that operate a SBP are eligible to participate in the CFS Pilot Program. To receive reimbursement, the school district or charter school shall:

(a)(1) Provide one or more supplemental servings of nutritious fruits or vegetables, or both, at breakfast, at no additional charge to a pupil and give priority to serving fresh fruits or vegetables; 

(2) If already serving two nutritious fruits and/or vegetables at a site during breakfast, the district or charter school may provide one to two servings of nutritious fruits and vegetables for after school snacks. Such snacks do not need to be provided through the National School Lunch Program (NSLP), but if they are, serving size requirements may differ from the one-half (1/2) cup required for the CFS Pilot Program.

(b) Spend at least 90 percent of the CFS Pilot Program funding received on the direct purchase of nutritious fruits or vegetables, or both, and give priority to purchasing California-produced fresh fruits or vegetables. 

 (c)  Not spend any of the funding for the purchase of juice or for the provision of fruits and vegetables that have been deep fried.

(d)  Provide data as required by the independent evaluator pursuant to Education Code Section 49565.7(b).

(e)  Deposit all reimbursements in the nonprofit food service account of the school district or charter school.

(f)  Use the reimbursement to supplement, but not to supplant, state and federal funding used to support the SBP.

(g)  Expend the CFS Pilot Program reimbursement funds only for the benefit of participating school sites. 

(h)  Claim reimbursement only for meals that provide at least one serving of a nutritious fruit and/or vegetable that is not juice or a fruit or vegetable that has been deep fried. Reimbursement can be claimed for meals served on all or some school days. 

(i)  Include tasting and sampling of nutritious fruits and vegetables as part of nutrition education at school sites participating in the CFS Pilot Program. Strategies for nutrition education that include tasting and sampling of nutritious fruits or vegetables, or both, may include, but are not limited to:

(1)  Educational sampling and tasting supported with nutrition education.

(2)  An offering of fruits or vegetables in the classroom that is reinforced with nutrition and agricultural bulletins.

(3)  A monthly school campus farmers' market that highlights California fruits and vegetables for the student body to sample and taste, including:

(A) Demonstration markets that allow students or school-sponsored organizations to sell and offer samples of California’s fruits and vegetables, obtained by the school, school district, or school organization directly from farmers to students.

(B) Certified farmers’ markets operated by, or in coordination with, students or school-sponsored organizations, on school grounds, in compliance with applicable state statutes and regulations.

(4)  A produce sampling program that supports a school garden's harvest through additional purchases of local, in-season fruits or vegetables to be used for a sampling 

and tasting program for the school campus featuring what is growing in the school garden.

NOTE:  Authority cited: Sections 33031 and 49565.8, Education Code. Reference: Sections 49565, 49565.1, 49565.2, 49565.3, 49565.4, and 49565.6, Education Code.
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Initial Statement of Reasons

California Fresh Start Pilot Program

SECTION 15566. PURPOSE AND SCOPE

SECTION 15567. DEFINITIONS

SECTION 15568. REQUIREMENTS FOR PARTICIPATION

SECTION 15569. STRATEGIES

SPECIFIC PURPOSE OF THE REGULATION

The proposed regulations specify the policies and regulations necessary to establish the California Fresh Start (CFS) Pilot Program in order to promote the consumption of fresh fruits and vegetables by public and charter school pupils, as well as clarify and define the procedures for participation.

NECESSITY/RATIONALE

The Legislature established the CFS Pilot Program (Education Code Section 49865 – 49865.8) to promote the provision of fresh fruits and vegetables to public and charter school pupils and to provide supplemental State reimbursement per breakfast meal served that meets the fruit and vegetables requirements of the CFS Pilot Program. These regulations are proposed in order to implement the CFS Pilot Program.

Specifically, regulations are proposed in order to:

· Guide the distribution of $17.8 million in funding to be allocated beginning in January 2006.

· Implement Education Code Section 49565.8 which requires the department, in consultation with the Departments of Food and Agriculture and Health Services, and the State Board of Education, to develop emergency regulations as it deems necessary, to implement the CFS Pilot Program.

· Clarify the definitions and participation requirements in Education Code Section 49565.5, 49565.2, 49565.3, 49565.4, 49565.5, 49565.6, 49565.7 and 49565.8.

· Ensure the consistency of participation and the usage of terms.

· Clarify and define the procedures of requirements of participation in order to receive funding.

The proposed regulations, Sections 15566, 15567, 15568 and 15569, clarify the purpose and scope of the CFS Pilot Program, define the terms, specify participation requirements for school districts and charter schools, and clarify the strategies that are authorized for specific purposes.
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INCORPORATION BY REFERENCE

Section 2 of the United States Department of Agriculture Food Buying Guide for Child Nutrition Programs (Guide), 2001 edition, is incorporated by reference. The section is available via the Regulations Coordinator. Charts 2A and 2B are also incorporated by reference and a copy can be obtained by contacting the Regulations Coordinator.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS

The State Board did not rely upon any technical, theoretical or empirical studies, reports or documents in proposing the adoption of the regulation.

REASONABLE ALTERNATIVE TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were presented to or considered by the State Board.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The State Board has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations would not have a significant adverse economic impact on any business because the regulations only apply to local educational agencies.







