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	CALIFORNIA STATE BOARD OF EDUCATION
November 2006 AGENDA

	SUBJECT

Educational Interpreters for Pupils Who are Deaf or Hard of Hearing - Approve Commencement of the Rulemaking Process for Amendments to California Code of Regulations, Title 5, Section 3051.16 and Section 3065.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) approve the proposed regulations, the Initial Statement of Reasons, and the Notice of Proposed Rulemaking, and direct staff to commence the rulemaking process. Sections 3051.16 and 3065 relate to qualification standards for educational interpreters for pupils who are deaf or hard of hearing, both in public schools and in nonpublic schools and agencies.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Current regulations (5 CCR 3051.16 and 5 CCR 3065) require that, beginning January 1, 2007, educational interpreters must be certified by the national Registry of Interpreters for the Deaf (RID) or equivalent, or if providing Cued Speech interpretation, be certified by any certifying body recognized by the National Cued Speech Association (NCSA). The current regulations were approved by the State Board in May, 2002.
	SUMMARY OF KEY ISSUES


The proposed regulations will clarify existing regulations to ensure that all deaf and hard of hearing children receive comparable and acceptable levels of access to classroom instruction. The current requirement that educational interpreters be RID certified “or equivalent” requires clarification and specificity. In addition, the requirement that Cued Speech transliterators be certified by “any certifying body recognized by the NCSA” requires clarification and specificity. 

The proposed regulations address concerns from the field that, despite having five years to prepare for the implementation of the regulatory standard, there are not enough appropriately qualified interpreters in California to meet the needs of our state’s students who are deaf or hard of hearing.

The proposed regulations also add a definition of “educational interpreting”.

	FISCAL ANALYSIS (AS APPROPRIATE)


Fiscal Analysis will be provided as a last minute memorandum, if completed by the time the Board meeting commences.
	ATTACHMENT(S)


Attachment 1:  Notice of Proposed Rulemaking (5 pages)
Attachment 2:  Initial Statement of Reasons (7 pages)

 
Attachment 3:  California Code of Regulations, Title 5, sections 3051.16 and 3065 
(4 pages) 
STATE OF CALIFORNIA                                                                                       ARNOLD SCHWARZENEGGER, Governor

	CALIFORNIA STATE BOARD OF EDUCATION
1430 N Street, Room 5111

Sacramento, CA  95814
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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO TITLE 5, CALIFORNIA CODE OF REGULATIONS 

REGARDING EDUCATIONAL INTERPRETERS
 [Notice published November 17, 2006]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
The California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 10:00 a.m. on January 3, 2007, at 1430 N Street, Room 1101, Sacramento.  The room is wheelchair accessible.  At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest.  The SBE requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements.  No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at (916) 319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on January 3, 2007.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text.  With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony if a public hearing is held, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Sections 33031, 56100, 56100(a) and (i), and 56366(e), Education Code. 
Reference:  Section 17505.2, Business and Professions Code; Section 56363 and 56366.1, Education Code; and Section 300.34 and 300.156(b)(1), Title 34, Code of Federal Regulations.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Consistent with the Individuals with Disabilities Education Improvement Act (IDEA 2004) requirement that interpreters for pupils who are deaf or hard of hearing meet state-approved or –recognized certification, licensing, registration, or other comparable requirements, as defined in the Code of Federal Regulations, section 300.156(b)(1), the SBE proposes to amend California Code of Regulations (CCR), title 5, sections 3051.16 and 3065, to clarify existing regulations, and to ensure that all deaf and hard of hearing pupils receive comparable and acceptable levels of access to classroom instruction.

The proposed regulatory amendments will clarify the definition of “qualified personnel” to provide educational interpreter services for deaf and hard of hearing pupils in California public schools and in nonpublic schools and agencies. The proposed amendments will delay the implementation of qualification standards for educational interpreters to July, 2007.
INCORPORATION BY REFERENCE

CDE staff relied upon the following information in proposing the adoption of these regulations:

· Recommendations from the 1988 report of the Commission on Education of the Deaf to the United States Congress

· Recommendations of the 1989 National Task Force on Educational Interpreting

· Recommendations from the 1994 Deaf and Hard of Hearing Students Educational Service Guidelines from the National Association of State Directors of Special Education

· California Department of Education Educational Interpreter Workgroup (August 2, 2006) [Requirements for interpreters in other states (page 20) and information and test results data provided by the testing agencies (page 22)]
These documents are available for review from the Regulations Coordinator.
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  None
Cost or savings to state agencies:  None
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None
Other non-discretionary cost or savings imposed on local educational agencies:  None
Cost or savings in federal funding to the state:  None
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None
Cost impacts on a representative private person or businesses: The State Board is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  None
Effect on small businesses:  While some local educational agencies contract with small businesses (agencies) to provide educational interpreting services, those small businesses must ensure that pupils who are deaf or hard of hearing receive quality services. There is no evidence that local educational agencies will change this practice as a result of these regulations.
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Nancy Sager, Special Education Consultant

State Special Schools and Services Division
California Department of Education

1430 N Street, Room 2305
Sacramento, CA  95814

Telephone:  (916) 327-3868

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the California Department of Education’s Web site at http://www.cde.ca.gov/re/lr/rr. 
AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Nancy Sager, State Special Schools and Services Division, 1430 N Street, Sacramento, CA, 95814; telephone, (916) 327-3868; fax, (916) 327-3516. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS

Educational Interpreters

SECTION 3051.16. Specialized Services for Low-Incidence Disabilities

SECTION 3065. Staff Qualifications – Related Services including Designated Instruction and Services
SPECIFIC PURPOSE OF THE REGULATIONS

The proposed regulations will define “qualified personnel” to provide educational interpreter services for deaf and hard of hearing pupils in California public schools and in nonpublic schools and agencies. The proposed regulations are the State Board of Education’s (SBE) standards for providing designated instruction and services to deaf and hard of hearing pupils in California public schools and nonpublic schools and agencies, consistent with the Individuals with Disabilities Education Improvement Act (IDEA) requirement that interpreters in the schools meet state-approved or –recognized certification, licensing, registration, or other comparable requirements, as defined in the Code of Federal Regulations, section 301.136(a)(4). The proposed regulations will clarify existing regulations to ensure that all deaf and hard of hearing children receive comparable and acceptable levels of access to classroom instruction.

The proposed regulations will require the following:

· Beginning July 1, 2007, an educational interpreter shall be certified by the national Registry of Interpreters for the Deaf (RID), or have achieved a score of 3.0 or above on the Educational Interpreter Performance Assessment (EIPA), the Educational Sign Skills Evaluation-Interpreter (ESSE-I), or the National Association of the Deaf/American Consortium of Certified Interpreters (NAD/ACCI) assessment. If providing Cued Language transliteration, a transliterator shall possess Testing/Evaluation and Certification Unit (TECUnit) certification, or have achieved a score of 3.0 or above on the EIPA – Cued Speech.

· Beginning July 1, 2008, an educational interpreter shall be certified by the national RID, or have achieved a score of 3.5 or above on the EIPA, the ESSE-I, or the NAD/ACCI assessment. If providing Cued Language transliteration, a transliterator shall possess TECUnit certification, or have achieved a score of 3.5 or above on the EIPA – Cued Speech.

· Beginning July 1, 2009, an educational interpreter shall be certified by the national RID, or have achieved a score of 4.0 or above on the EIPA, the ESSE-I, or the NAD/ACCI assessment. If providing Cued Language transliteration, a transliterator shall possess TECUnit certification, or have achieved a score of 4.0 or above on the EIPA – Cued Speech.

The proposed regulations define an educational interpreter as a person who provides communication facilitation between students who are deaf or hard of hearing, and others, in the general education classroom and for other school related activities, including extracurricular activities, as designated in a student’s Individualized Educational Program (IEP). 

These qualification standards apply to any person providing educational interpreting services, whether full-time, part-time, or as a substitute, and regardless of whether the person providing interpreting services is an employee of the local educational agency (LEA) or is employed on a contractual basis.

NECESSITY/RATIONALE

Current regulations (5 CCR 3051.16 and 5 CCR 3065) require that, beginning January 1, 2007, educational interpreters must be certified by the national RID or equivalent, or if providing Cued Speech interpretation, be certified by any certifying body recognized by the National Cued Speech Association (NCSA).

The proposed new regulations are necessary to clarify the current regulatory language. The current requirement that educational interpreters be RID certified “or equivalent” requires clarification and specificity. In addition, the requirement that Cued Speech transliterators be certified by “any certifying body recognized by the NCSA” requires clarification and specificity. 

The proposed regulations address concerns from the field that, despite having five years to prepare for the implementation of the regulatory standard, there are not enough qualified interpreters in California to meet the needs of our state’s students who are deaf or hard of hearing. The proposed regulations also add a definition of “educational interpreting”.

The current regulations were approved by the SBE in May, 2002. Subsequent to the approval of these regulations, the State Budget allocated $1,000,000 in funding, over a three year period, for assessment and training of educational interpreters. Of this funding, $250,000 was provided for the development of a two-year distance learning program for educational interpreters from rural and remote areas. Twenty (20) educational interpreters completed that program in June, 2006, and are awaiting final assessment results. The additional $750,000 was distributed by California Department Education (CDE), through competitive grants, to local educational agencies, to provide local training and assessment. A total of 814 educational interpreters were provided the opportunity to participate in training and assessment during this three year period.

There are four state or nationally recognized assessments of interpreter skills. Those assessments include the following:

1. Registry of Interpreters for the Deaf (RID)

2. National Association of the Deaf (NAD)/American Consortium of Certified Interpreters (ACCI)*
3. Educational Interpreter Performance Assessment (EIPA)
4. Educational Sign Skills Evaluation – Interpreter (ESSE-I)
*This assessment is no longer available, but some currently employed interpreters  

  have taken this assessment.

The developers of the EIPA provide the following description of a Level 3 or intermediate interpreter:

“Demonstrates knowledge of basic vocabulary, but will lack vocabulary for more technical, complex, or academic topics. Individual is able to sign in a fairly consistent manner using some consistent prosody, but pacing is still slow with infrequent pauses for vocabulary or complex structures. Sign production may show some errors but generally will not interfere with communication. Grammatical production may still be incorrect, especially for complex structures, but is in general, intact for routine and simple language. Comprehends signed messages but may need repetition and assistance. Voiced translation often lacks depth and subtleties of the original message. An individual at this level would be able to communicate very basic classroom content, but may incorrectly interpret complex information resulting in a message that is not always clear. An interpreter at this level needs continued supervision and should be required to participate in continued education in interpreting.” (http://www.classroominterpreting.com) 

A Level 4 or advanced intermediate interpreter possesses the following skills:

“Demonstrates broad use of vocabulary with sign production that is generally correct. Demonstrates good strategies for conveying information when a specific sign is not in their vocabulary. Grammatical constructions are generally clear and consistent, but complex information may still pose occasional problems. Prosody is good, with appropriate facial expression most of the time. May still have difficulty with the use of facial expression in complex sentences and adverbial non-manual markers. Fluency may deteriorate when rate or complexity of communication increases. Uses space consistently most of the time, but complex constructions or extended use of discourse cohesion may still pose problems. Comprehension of most signed messages at a normal rate is good but translation may lack some complexity of the original message.

An individual at this level would be able to convey much of the classroom content but may have difficulty with complex topics or rapid turn-taking.” (http://www.classroominterpreting.com) 

While deaf and hard of hearing children clearly need and deserve interpreters who are able to provide interpretation at an advanced intermediate level or better, there is concern that not enough of California’s currently employed interpreters have achieved this level of skill, despite the ongoing training that has been provided during the past few years. According to the California Special Education Management Information System (CASEMIS), there are 875.49? educational interpreters in California. According to data reported by the testing agencies, 726 of those interpreters (82%) have achieved RID certification or a skill level of 3.0 or above on one of the other assessments. However, only 267 of those interpreters (32%) have achieved RID certification or a score of 4.0 or above on one of the other three assessments. Thus, the regulations have been developed in a way to allow currently working educational interpreters more time to become qualified.
To assist in the development of the new regulations, CDE convened an Educational Interpreters Workgroup comprised of representatives from the following organizations:

· Registry of Interpreters for the Deaf 
· Conference of Interpreter Trainers
· Educational Sign Skill Evaluation (SEE Center)

· Educational Interpreter Performance Assessment (Boystown National Research Center)

· National Cued Speech Association

· California Educators of the Deaf and Hard of Hearing

· IMPACT (parents of deaf and hard of hearing children)

· California Coalition of Agencies Serving the Deaf and Hard of Hearing

· Special Education Local Plan Area Directors

· Special Education Administrators of County Offices

· Association of California School Administrators

· California School Boards Association

· California School Employees Association

The workgroup considered the following information in making its recommendation to CDE:

· Recommendations from the 1988 report of the Commission on Education of the Deaf to the United States Congress

· Recommendations of the 1989 National Task Force on Educational Interpreting

· Recommendations from the 1994 Deaf and Hard of Hearing Students Educational Service Guidelines from the National Association of State Directors of Special Education

· Requirements for interpreters in other states

· Information and test results data provided by the testing agencies

The rationale for each specific regulation follows by section and subdivision.

Section 3051.16

The requirements in section 3051.16 have been reorganized to provide clarity and specificity to the qualification standards for educational interpreters. The general requirements for specialized services for low-incidence disabilities are in subdivision (a). The requirements for educational interpreters for pupils who are deaf or hard of hearing are in subdivision (b).

Subdivision (b) provides the standards for personnel providing educational interpreting services for deaf and hard of hearing pupils, as required by Education Code section 56363. These are the State’s standards for educational interpreters, as required by Title 34, Code of Federal Regulations, section 333.34 and section 333.156 (b)(1).

Subdivision (b)(1) changes the implementation date of the qualification standard for educational interpreters to July 1, 2007, and requires that educational interpreters meet a minimum qualification standard by that date. By delaying the effective date of the regulation to the beginning of the 2007-08 school year, local educational agencies may avoid the potential necessity to replace educational interpreters who have not met the minimum qualification standard in the middle of the school year. This subsection will provide assurance to deaf and hard of hearing students that they will be provided with services by interpreters who have met a minimum qualification standard, while currently employed educational interpreters, who have been diligently working to upgrade their interpreting skills, will be provided with additional time to become qualified. 

Subdivision (b)(2) requires that educational interpreters meet a higher level of qualification by July 1, 2008.

Subdivision (b)(3) requires that educational interpreters be qualified.

Subdivision (c) adds a definition of “educational interpreting”. This is added to the regulation to clarify for the field which personnel must meet the qualification standard.

Section 3065

The requirements in section 3065 have been reorganized and renumbered to distinguish between educational interpreting services for pupils who are deaf or hard of hearing and transcribing services for students who are visually impaired. Section 3065 pertains to qualification standards for personnel employed by nonpublic schools and agencies.

Subdivision 3065(t) – renumbered to subdivision (h). This subdivision provides a definition of “educational interpreter” consistent with the definition in proposed subdivision 3051.16(c).

Subdivision 3065(t)(1)(A-C) – renumbered to (h)(1)(A-C). This subdivision defines the qualification standards for educational interpreters consistent with the proposed requirements in subdivision 3051.16(b)(1-3).

Subdivision 3065(v) replaces former subdivision 3065(t)(2). This subdivision moves the qualification standard for transcribers for pupils who are visually impaired. This standard was previously combined with the qualification standard for educational interpreters for pupils who are deaf or hard of hearing.

Subdivision 3065(w) replaces subdivision 3065(v).

Subdivision 3065(x) replaces subdivision 3065(w).

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

CDE considered the following information in making its recommendation to the SBE:

· Recommendations from the 1988 report of the Commission on Education of the Deaf to the United States Congress

· Recommendations of the 1989 National Task Force on Educational Interpreting

· Recommendations from the 1994 Deaf and Hard of Hearing Students Educational Service Guidelines from the National Association of State Directors of Special Education

· California Department of Education Educational Interpreter Workgroup (August 2, 2006) [Requirements for interpreters in other states (page 20) and information and test results data provided by the testing agencies (page 22)]

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES
No other alternatives were presented or considered by the SBE. These regulatory standards must be implemented to clarify the current regulatory language, and to ensure that all deaf and hard of hearing children receive comparable and acceptable levels of access to classroom instruction.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY SMALL BUSINESS

While some local educational agencies contract with small businesses (agencies) to provide educational interpreting services, those small businesses must ensure that pupils who are deaf or hard of hearing receive quality services. There is no evidence that local educational agencies will change this practice as a result of these regulations.

10-11-06 [California Department of Education]

