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	SUBJECT:
	Charter School Conflict of Interest Policies: Adopt or Amend Proposed Title 5 Regulations


The 45-day public comment period regarding these regulations has concluded, and a public hearing was held July 10, 2007, in accordance with the Administrative Procedure Act (APA). There were two speakers at the public hearing. Written comments received before the deadline and oral comments received at the public hearing are summarized in the Final Statement of Reasons attached, along with draft responses. Based on the comments received, the California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed regulations; and 
· Direct the CDE to complete the rulemaking package and submit the regulations to the Office of Administrative Law for approval.
Attachment 1: Draft Final Statement of Reasons (46 pages)

FINAL STATEMENT OF REASONS

Charter School Conflict of Interest Policies
UPDATE OF INITIAL STATEMENT OF REASONS

School district and county office of education governing boards are subject to the conflict of interest provisions applicable to public entities, pursuant to Government Code sections 1090 and 87100, et seq. Nonprofit corporations have their own conflict of interest provisions, which differ from those applicable to public entities. Charter schools, which are public schools yet may be managed and operated by nonprofit corporations, or even non-corporate governance structures, do not fit clearly into any category. Some charter schools have created secondary nonprofit organizations to provide the public charter school with programmatic and/or management services pursuant to contracts. In some cases, the charter school governing board members or officers are also principals of the contractor organizations. This overlap presents the potential for abuse and calls for greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid participating in improper, self-interested transactions.

The proposed addition of Title 5, California Code of Regulations, Sections 11961 – 11961.9 would clarify the fiscal conditions that apply to charter schools and to clarify the standards to which charter school business transactions will be held by those entities with oversight authority, including the authority to revoke a charter for fiscal impropriety under Education Code (EC) sections 47604.32, 47604.5, 47605(b)(5)(l), and 47607(c).  The proposed regulations are the result of a working group of department staff, county officials, Fiscal Crisis Management Assessment Team (FCMAT), charter schools, and charter school association representatives, which met for over a year in the development of draft regulations. 

The proposed regulations are necessary to ensure that charter schools are subject to conflict of interest provisions regardless of whether Government Code sections 1090 et seq. and 87100 et seq. are determined by the court (or by statutory change) to be applicable to charter schools and, if so, whether the provisions are applicable in all instances. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.

SUMMARY AND DRAFT RESPONSES TO COMMENTS RECEIVED DURING THE INITIAL PUBLIC COMMENT PERIOD OF 45 DAYS, THROUGH JULY 10, 2007
The public comment period began on May 25, 2007, and ended on July 10, 2007.  The following comments were received:
Janette Kiso, Director, Pacifica Community Charter School, in a letter dated June 8, 2007:
Comment: Ms. Kiso expressed her school’s support for the proposed regulations, citing the need for clarity with respect to the form of governance structure and public transparency requirements applicable to charter schools, and the importance of maintaining opportunities for teachers and other stakeholders to participate in a charter school’s governance.
Response. No response necessary. 
Ronald D. Wenkart, General Counsel, Schools Legal Service, in a letter dated June 13, 2007:
Comment: The proposed regulations are unconstitutional and unnecessary because charter schools are part of the public school system and funded with state taxpayer funds, hence Government Code sections 1090 et seq. and 87100 et seq. regulate conflict of interest for charter schools. 

Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. The Charter Schools Act does not limit the governance structures of charter schools but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes. 
Comment: There is no necessity for the proposed regulations to effectuate the purposes of Government Code sections 1090 et seq. and 87100 et seq. 

Response: The proposed regulations do not purport to effectuate the purposes of Government Code sections 1090 et seq. or 87100 et seq. Rather, they are intended to clarify the fiscal conditions that apply to charter schools and the standards to which charter school business transactions will be held by those entities with oversight authority.
Comment: The proposed regulations are contrary to existing law.

Response: We disagree. The proposed regulations are not contrary to existing law. No court decision or statute references Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances.
Comment: The proposed regulations would allow conflicts of interests that are not presently allowed under Government Code sections 1090 et seq. and 87100 et seq.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The regulations improperly distinguish between charter schools, applying to some of them and not others.
Response: Statute does not prohibit the State Board of Education (SBE) from including an exception to the regulations for charter schools that are governed by school district governing boards or county boards of education.  Rather, EC section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law.

Comment: The SBE cited EC sections 47604.32, 47604.5, 47605, and 47607 as authority for proposed regulatory Section 11961.
Response: The comment is incorrect. The SBE cites EC section 33031 as authority to adopt proposed Section 11961. 

Comment: Proposed section 11961.1 is directly contrary to Government Code section 1090 et seq. and 87100 et seq. and the case law interpreting these provisions.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed section 11961.2 conflicts with Government Code sections 1090 et seq. and 87100 et seq.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed sections 11961.3, 11961.5, and 11961.6 allow conflicts of interest prohibited by existing law.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. Sections 11961.5 and 11961.6 are not inconsistent with any provision of law and, therefore, may be adopted by the SBE under EC section 33031.

Comment: The SBE has exceeded its authority in proposing conflict of interest regulations for charter schools which conflict with Government Code sections 1090 et seq. and 87100 et seq.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The SBE acted outside the scope of its authority when it adopted these regulations.

Response: We disagree. EC Section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law.

Comment: The Office of Administrative Law should refuse to approve the proposed regulations.

Response: No response necessary.

Comment: The SBE did not consider alternatives to the proposed regulations, did not consider whether Government Code sections 1090 et seq. and 87100 et seq. were self-executing and therefore no regulations were necessary, and, if the SBE believed that these statutes did not apply to charter schools, it should have sought an Attorney General’s Opinion to determine whether in fact their belief was correct.

Response: We do not believe that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances, hence, they are not “self-executing”, making regulations unnecessary. To the contrary, the SBE is granted broad authority to adopt regulations (under EC section 33031) that are not inconsistent with law. Charter schools do not clearly “fit” within existing laws applicable to public agencies and nonprofit organizations, hence, the SBE believes that the proposed regulations are necessary to clarify the standards to which charter school business transactions must comply. As the entity responsible for administering state education law, the SBE has the ability, and the obligation, to promulgate regulations that are not inconsistent with law.
Jennifer McQuarrie, Legislative Advocate, Charter Voice, in a letter sent via E-mail and dated June 20, 2007:
Comment: CharterVoice supports the regulations in their present form because they provide clarity to the conflict of interest standards applicable for charter schools, and because they are consistent with the intent of the Charter Schools Act, which encourages direct stakeholder participation in the management of charter schools.
Response: No response necessary.

George E. McClure, Board President, San Pasqual Union School District, in a letter dated June 25, 2007:
Comment: Charter schools should be held to the same conflict of interest standards that are required of other school districts, because it is too easy for financial problems to crop up when loose standards are in place.  This type of exemption was not envisioned at the time the charter school legislation was enacted; citizens need to be assured that their monies are being appropriately expended at all times.
Response: We do not concur that the proposed regulations provide “an exemption” to charter schools from the conflict of interest standards applicable to school districts because we do not believe that it has been made clear, either through legislation or through court actions, that charter schools are subject to Government Code section 1090 et seq. or Government Code section 87100 et seq. requirements in all instances. Our goal in proposing these regulations is to provide greater clarity of responsibilities on the part of certain charter school officers and board members to disclose potential conflicts of interest and to avoid their participation in improper, self-interested transactions. These regulations provide adequate disclosure of charter school expenditures and financial transactions, including contracts, in such a way as to offer charter school stakeholders the opportunity to continue to participate in school governance while at the same time holding charter school officers and board members accountable.
Keith Bandy, Founder/CEO, Great Valley Education Foundation, in a letter dated June 25, 2007:
Comment:  The Great Valley Education Foundation supports the regulations in their present form because they provide clarity to the conflict of interest standards applicable for charter schools, and because they are consistent with the intent of the Charter Schools Act, which encourages teacher and parent participation in the management of charter schools.
Response: No response necessary.

Jerry Houseman, Ed. D., Sacramento City School Board Member, via E-mail dated June 26, 2007:
Comment: Please retain the conflict of interest rules for charter school boards that are the same as the rules for public school boards.  Charter schools are public schools.  We have had to revoke two charters this year; in both cases the charter board members had lost focus.

Response: We do not concur that there are any clearly applicable conflict of interest requirements to “retain” with respect to charter schools. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions. 
David Luskin, in an E-mail dated June 26, 2007:
Comment: Taxpayer funds, whether for regular schools or charter schools, should be spent well and not subject to waste brought on by conflicts of interest. Please ensure that the present level of conflict of interest standards is maintained; weakening the standards and signaling to charter schools that it is acceptable for their funds to be spent in an abusive manner due to conflicts of interest is a mistake.

Response: We concur that charter school funds should be spent well and without the issues surrounding conflicts of interest. However, we do not concur that there is any “present level of conflict of interest standards” to maintain, hence these regulations also do not represent a “weakening” of the standards. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area where before there has been none, and that by adopting these regulations, all charter schools will be subject to a minimum level of standards. 
Barbara Robinson, Board Member, Gonzales Unified School District, in an E-mail dated June 26, 2007:
Comment: Charter school board members must be required to comply with the same conflict of interest laws as regular school board members; the money spent is public taxpayer money and needs to be protected.

Response: We concur that charter schools are publicly funded, and that these monies need to be protected.  We do not concur, however, that charter schools are clearly subject to the same conflict of interest laws as regular school board members. Unless and until such time as legislation is enacted or a court decision is rendered that clearly applies the Government Code sections 1090 et seq. and 87100 et seq. requirements to charter schools, we believe that the proposed regulations provide the best alternative to simultaneously protect the public funds and maintain flexibility in charter school governance.
David Coffin, in an E-mail dated June 27, 2007:
Comment: Conflict of interest laws don’t seem to have much effect on regular school districts, given how much money some board members receive from labor unions, developers, etc. The public usually is not advised of them except at election time. Before taking sides on this issue, my questions are, how would the public benefit by applying these rules to charters?

Response: The public will benefit by clarification of the standards to which charter school business transactions will be held by auditors and by those entities with oversight authority, as this will result in increased protection of public funds.
Comment: Charters do not have citywide or even local elections; if the public knew that some board members might have conflicts of interest, how would this be policed? Would board members be voted out?

Response: While public knowledge of a charter school board member’s conflict of interest could result in that board member being removed from the governing board via public pressure or governing board policies adopted by the charter school, it is more likely that the “policing” would result from the charter school’s authorizing entity via its supervisorial oversight role. Failure to comply with these regulations would be grounds for revocation of the charter school.
Comment: If charters receive private money (by board members seeking donations from special interests to the school), would that conflict of interest apply to all the board members?
Response: Charter schools often seek private funds and grant monies to supplement their state funding; doing so does not necessarily mean there will be a conflict of interest. Because charter school governing board members are not elected in the sense of an election of a traditional school board election (unless the governing board is one and the same as the governing board of the authorizing entity), and there is no need for fundraising to pay for the costs of an election, it is unlikely that “special interest” monies would be an issue in a charter school. These regulations are targeted at the issue of individual board members profiting by virtue of their position of authority on a charter school governing board, and their ability to make decisions on contracts which could benefit them personally.
Chris Ungar, Executive Director-Special Education, San Luis Obispo County Office of Education, in an E-mail dated June 30, 2007:
Comment: As a professional educator and school board president, I believe it is critical to maintain the highest standards of ethics for charter schools.  When folks are responsible for public funds, they must be held accountable to the taxpayers and citizens for their actions. Opportunities for conflict of interest are great, therefore transparency is vital.

Response: We concur, and have proposed these regulations for the purpose of holding charter schools accountable for public funds. Currently, there is no clarity as to what conflict of interest standards, if any, are applicable to charter schools.

Brian Bauer, Executive Director, Granada Hills Charter High School, in a letter dated June 28, 2007 and via E-mail dated July 6, 2007:
Comment: The Granada Hills Charter High School strongly urges the SBE to approve these regulations. Under the California Charter Schools Act of 1992, charter schools are explicitly exempt from laws governing school districts, and instead are governed by the terms of their charters and the Charter Schools Act. The law does not provide guidance on what a charter school’s governance structure should look like, and because charter schools are exempt from the laws that typically govern school districts, there is considerable ambiguity regarding the form of governance structures and public transparency charter schools should apply.

Response: We concur that there is considerable ambiguity in existing law, and have proposed these regulations to clarify the standards for public transparency in charter schools.

Comment: It is vital to most charter schools that teachers and other stakeholders participate in a charter school’s governance. We are satisfied that these proposed regulations recognize this unique characteristic of charter schools, and believe that these regulations strike a reasonable balance.

Response: No response necessary.

Gary Rutherford, Ed. D., Superintendent, Upland Unified School District, in a facsimile received July 5, 2007:
Comment: We strongly oppose regulations establishing less stringent conflict of interest policies applicable to charter schools operated by nonprofit corporations and other similar entities. The regulations are unnecessary given that all charter schools, including those operated by nonprofit corporations, are part of the public school system and operated by individuals who are officers of the public schools for purposes of receiving public monies.
Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. The Charter Schools Act, for example, permits a private institution of higher education to operate a charter school. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: A charter school’s compliance with the conflict of interest laws that govern public agencies is vital to a charter school sponsoring entity’s ability to oversee the operations of a charter school, that it alone will constitute a ground for denial of the charter school petition. When a charter school petition does not specify that the charter school’s board will adhere to laws applicable to public agencies (including the California Brown Act and the Conflict of Interest laws), it presents an unsound governance structure which unduly interferes with the sponsoring entity’s ability to oversee the operations of the charter school.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. While there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code sections 1090 et seq. and 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions. As a charter authorizing entity, the Upland Unified School District (UUSD) may request its charter schools to agree to adhere to the Government Code sections 1090 et seq. and 87100 et seq. requirements for conflicts of interest, but we do not agree that this standard, if not agreed to by the charter petitioner, represents an “unsound governance structure.” 

Comment: The proposed regulations are contrary to public policy in favor of accountability, and inhibit a sponsoring entity’s ability to properly oversee the operations of a charter school, which is necessary to ensure that the sponsoring entity is not potentially held liable for the debts and obligations of the charter school.
Response: We do not concur that the regulations are contrary to public policy; to the contrary, we believe that adoption of these regulations will provide accountability in charter schools which has been heretofore lacking in many instances, due in great part to the lack of clear guidance about what standards apply to charter school business transactions. These regulations do not abrogate with a charter school authorizer’s ability to oversee the school’s financial and business transactions. The UUSD may request its charter schools to adhere to the Government Code sections 1090 et seq. and 87100 et seq. requirements for conflicts of interest. 
Caprice Young, President and CEO, California Charter Schools Association (CCSA), in a letter dated July 6, 2007, and also submitted via E-mail dated July 6, 2007, from Colin Miller, Policy Director, CCSA: 
Comment: The California Charter Schools Association (CCSA) strongly urges the SBE to approve these regulations. Under the California Charter Schools Act of 1992, charter schools are explicitly exempt from laws governing school districts (EC section 47610), and instead are governed by the terms of their charters and the Charter Schools Act. EC section 47605(b)(5)(E) requires each charter to describe the governance structure of the school as an element of the charter, and section 47604 explicitly allows a charter school to be operated by or as a nonprofit public benefit corporation in accordance with the California Corporations Code. These code sections combined make it clear that charter schools have considerable flexibility in establishing their own governance structure. If the Legislature had intended to encompass charter schools in the governance laws that apply to school districts, it would not have explicitly addressed charter governance in three sections of the Charter Schools Act. This flexibility results in different charter schools adopting different governance models.
Response: We concur that there is considerable ambiguity in existing law, and have proposed these regulations to clarify the standards for public transparency in charter schools.

Comment: CCSA is concerned that the new reporting requirement for a “Conflict of Interest Disclosure Statement” is an additional mandate on charter schools. While many charter school board members already file this form, it will impose a new requirement on many schools. We are also concerned that this requirement could stifle recruitment of board members who may be reluctant to publicly disclose financial information that would otherwise be private.
Response: While many charter schools are already voluntarily complying with conflict of interest guidelines in accordance with whatever they have committed to doing in their charter petitions, and are preparing disclosure statement forms in accordance thereof, there are other charter schools which have weak or ineffective conflict of interest policies in place. We believe this regulation is necessary, to provide transparency in charter school financial and business transactions in order to minimize misuse of public funds.
Comment: We generally believe that these regulations strike a reasonable balance because they recognize one of the key elements of successful charter schools: shared governance among key school stakeholders. We support the proposed regulations.
Response: No response necessary.

Celeste R. Beck, Principal, Tree of Life Charter School, in an undated letter transmitted via E-mail dated July 6, 2007:
Comment: The Tree of Life Charter School strongly urges the SBE to approve these regulations. Under the California Charter Schools Act of 1992, charter schools are explicitly exempt from laws governing school districts, and instead are governed by the terms of their charters and the Charter Schools Act. The law does not provide guidance on what a charter school’s governance structure should look like, and because charter schools are exempt from the laws that typically govern school districts, there is considerable ambiguity regarding the form of governance structures and public transparency charter schools should apply. Our sponsoring district, Ukiah Unified, has this year challenged the way we have governed our school for the last seven years, even though they approved our charter renewal in 2005.

Response: We concur that there is considerable ambiguity in existing law, and have proposed these regulations to clarify the standards for public transparency in charter schools.

Comment: It is vital to most charter schools that teachers and other stakeholders participate in a charter school’s governance. We are satisfied that these proposed regulations recognize this unique characteristic of charter schools, and believe that these regulations strike a reasonable balance.

Response: No response necessary.

Joel Montero, Chief Executive Officer, Fiscal Crisis and Management Assistance Team, in a letter dated July 6, 2007, and transmitted via facsimile on July 9, 2007:
Comment: It is in the area of our work where we conduct extraordinary audits of school districts and charter schools where we encounter significant abuse of the conflict of interest rules. Charter schools have been designated by the legislature as part of the public school system, and the courts have agreed. (We agree with the letter of June 7, 2007, from Ronald Wenkart, the attorney for the Orange County Office of Education, with respect to his review of applicable law and citation to legal authority.) We believe that the common law of conflicts of interest found in Government Code section 1090 as well as the Fair Political Practices Act provisions found in Government Code sections 87100 et seq. are applicable to charter schools. Nothing in the “mega-waiver” in EC section 47610 makes these core principles of fiscal accountability inapplicable to the charter school part of the public school system.
Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. The Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental entities, institutions of higher education, etc. If, for example, a non-public institution of higher education is the governing entity for a charter school under the Charter Schools Act, the entity’s governing board and officers are not necessarily transformed into public officials. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: The proposed regulations are an outgrowth of an audit FCMAT conducted in 2005, and the most recent charter school audit conducted by FCMAT raises similar issues. In both of these instances, and in several other recent charter school audits FCMAT has been involved with, there have been serious violations of accounting standards pertaining to related party transactions. These violations have occurred because of the conflicts of interest inherent in having the operators of charter schools approve contracts between those schools and management companies and other business entities which they control and from which they derive income. These are precisely the kinds of relationships that the common law prohibition against conflicts of interest, embodied in Government Code section 1090, is intended to protect the public from.
Response: We concur that these regulations were an outgrowth of various audits of charter schools revealing serious violations of accounting standards pertaining to related party transactions. We believe the proposed regulations will protect against the relationships described by the commenter, without sacrificing the flexibility the legislature afforded charter schools in determining their own school governance structures.
Comment: Instead of sound conflict of interest principles, the regulations substitute a “good faith…in the best interests in the charter school” standard that has no basis in the law relating to the expenditure of public funds. In short, the regulations appear to sanction precisely the conduct that was uncovered by the FCMAT audits described above. The standard proposed in the regulations—by which operators are given the opportunity to excuse self-dealing by pronouncing it to be “in the best interests” of the charter—is insufficient to insure the level of fiscal accountability which the legislature and the public are entitled to expect.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. Rather than “substituting” a “good faith” and “best interests” standard for an outright prohibition (that we believe does not apply to charter schools in all instances), these regulations would require any charter school board member or officer who has a conflict of interest to recuse him/herself from discussing and voting on the matter or otherwise using his or her position to influence the action in any way.

Comment: I am advised by a member of the committee that drafted the regulations that one reason for the proposal is a concern that applying Government Code section 1090 to charter schools would prohibit charter school teachers from serving on charter school boards. I do not believe there is anything in Government Code section 1090 that would prevent a charter school teacher from serving as a member of a charter school board. A California Appellate decision (Eldridge v. Sierra View Local Hospital District [1990] 224 Cal.App.3d 311, 319-323) and an Attorney General’s Opinion (73 Ops.Cal.Atty.Gen. 191 [1990]) ruled that already employed teachers could serve on their district’s governing board. In response to these rulings, the legislature enacted EC section 35107(b)(1), which prevents school employees from taking office as members of their employing governing boards. It is this statute—not Government Code section 1090—that prevents school employees from serving on their own school boards. EC 35107(b)(1) does not apply to charter schools because of the “mega-waiver” (EC section 47610). In short, the regulations appear unnecessary to permit charter school teachers to serve on their charter governing boards.
Response: While a concern that applying Government Code section 1090 standards to charter schools would result in teachers being prohibited from participating on the charter governing boards that employ them was raised as part of the discussions leading to developing these regulations, it was not the primary reason for the proposal. As previously stated, our goal in proposing these regulations is to provide greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid their participation in improper, self-interested transactions. There is considerable ambiguity in existing law with respect to charter schools; charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions.
Gilbert Rossette, Superintendent, Mendota Unified School District, in a letter dated July 10, 2007, sent via facsimile dated July 9, 2007:
Comment: Conflict of interest and ethics laws are fundamental tools used to hold public officials accountable and to shine light on government actions; in order to be effective, these laws must apply across the board to all public officials. Charter schools are part of the public school system; they receive and spend billions of taxpayer dollars every fiscal year. If adopted, the proposed regulations would make charter school officials and employees the only public schools representatives in California that have special exceptions to our long-standing and extensive array of conflict of interest laws.

Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: The proposed regulations would cause a great deal of confusion; they conflict with two primary conflict of interest laws (the Political Reform Act and the Government Code section 1090).

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The Political Reform Act (PRA) assigns the Fair Political Practices Commission (FPPC) the task of adopting regulations to interpret and carry out the PRA (Government Code section 83112). The FPPC has advised that all charter schools are “local government entities” for purposes of the PRA, and they must comply with the PRA’s conflict of interest and disclosure rules (FPPC Advice Letter A-98-234, 1998 WL 753303 [Oct. 26, 1998]). The FPPC has also advised that charter schools must either adopt a conflict of interest code or comply with the chartering school district’s code (FPPC Advise Letter A-02-223, 2002 WL 31299660 [Sept. 26, 2002]). There is no authority for agencies to make exceptions or to adopt regulations that conflict with the PRA (Government Code section 81013). Similarly, although the EC allows the SBE to adopt rules and regulations regarding the government of school districts, those regulations must remain consistent with other laws of the state (EC section 33031).
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. While we concur that the FPPC is charged with adopting rules and regulations implementing the PRA, and we respect and value their advice letters pertaining to charter schools, it is the SBE that is charged with adopting rules and regulations pertaining to charter schools. We believe that this area is fraught with ambiguity, and hope to provide clarity for charter schools and their authorizers by establishing minimum standards to which they must adhere. 

Comment: Like other conflict of interest laws, Government Code section 1090 is construed broadly, applying to all district officers or employees. Under Wilson v. State Board of Education (Wilson, supra. at p. 1141) charter school officials are “officers of public schools.” Section 1090 applies to both officers and employees of charter schools. Under section 1090, it is insufficient for a member of a board or commission to abstain from voting; a multi-member body is prohibited from entering into any contract or affecting any contract with a sitting board member. The proposed regulations would carve out exceptions for this well-developed body of law, allowing both charter school board members and employees to act on contracts when they have a prohibited financial interest.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed sections 11961 and 11961.2 directly conflict with Government Code section 1090. 

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed sections 11961.3 and 11961.4 conflict with both Government Code section 1090 and the PRA.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed sections 11961.5 and 11961.6 also violate section 1090 because they allow a charter school board to enter into a transaction with a financially interested board member. Although the terms of these sections are borrowed from the Corporations Code, they do not fit when applied to public boards and local government agencies. When a financial interest is present, a board member cannot merely abstain; the entire board is prevented from acting.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed sections 11961.8 and 11961.10 conflict in numerous ways with the PRA for adopting conflict of interest codes and for filing of economic disclosure statements (FPPC Form 700).

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The proposed regulations exceed the SBE’s regulatory authority.

Response:  We disagree. EC Section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law.
Comment: On a practical level these regulations will cause great uncertainty and confusion in the regulated community. Charter schools and their employees will be misled into believing they can either skip or partially comply with some provisions of ethics rules that apply statewide. School districts will not know how to exercise their oversight responsibility of charter schools with respect to legal compliance in this area.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. We do not concur that there are any clearly applicable conflict of interest requirements in existing law with respect to charter schools. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions. 
Ken Burt, Liaison Program Coordinator, Governmental Relations, California Teachers Association, in a letter dated July 9, 2007, and sent via E-mail that same date; hard copy delivered in person at the public hearing of July 10, 2007:
Comment: Government Code sections 1090 et seq. and 87100 et seq. proposes a reasonable set of standards which should be comparable for charter schools. As a policy matter, it is critical that any regulations have a high standard strength and integrity to minimize violations of the public trust. The proposed regulations do not meet that standard, as such the California Teachers Association is opposed to these regulations.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The SBE should postpone action on this item until the California Department of Education (CDE) provides a thorough and complete analysis in a side-by-side comparison between what is proposed in the regulations and those set forth in Government Code sections 1090 et seq. and 87100 et seq.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. Hence, a side-by-side comparison of these laws, while interesting, would not be integral to making an informed decision about these regulations.
Sari Rynew, in an E-mail dated July 9, 2007:
Comment: A conflict of interest policy is a good first step in creating rules and regulations for charter schools which are already in place for public schools. I urge you to approve a conflict of interest policy, but also to create a site for reporting abuses with Whistle Blower protections. I also feel that many of the provisions of the proposed regulations should be included as items in charter school audits.

Response: Creation of a site for reporting abuses with Whistle Blower protections is outside the scope of these regulations; however, the adoption of the proposed conflict of interest provisions will help to facilitate oversight of charter school financial and business transactions, thereby helping to prevent some of the abuses which have occurred in the past. The SBE does not have the authority to promulgate regulations requiring potential conflicts of interest and related party transactions be included within the scope of audits. 
Alexandra Torres Galancid, Executive Director, Women in Non-Traditional Employment Roles (WINTER), on behalf of Rosie the Riveter Charter High School, in a letter dated July 9, 2007, and submitted via facsimile on July 9, 2007:
Comment: Under the California Charter Schools Act of 1992, charter schools are explicitly exempt from laws governing school districts, and instead are governed by the terms of their charters and the Charter Schools Act. The law does not provide guidance on what a charter school’s governance structure should look like, and because charter schools are exempt from the laws that typically govern school districts, there is considerable ambiguity regarding the form of governance structures and public transparency charter schools should apply. We urge the SBE to approve these regulations.

Response: We concur that there is considerable ambiguity in existing law, and have proposed these regulations to clarify the standards for public transparency in charter schools.

Comment: It is vital to most charter schools that teachers and other stakeholders participate in a charter school’s governance. We are satisfied that these proposed regulations recognize this unique characteristic of charter schools, and believe that these regulations strike a reasonable balance.

Response: No response necessary.

Laura Jeffries, Legislative Advocate, Association of California School Administrators, in a letter dated July 9, 2007, and submitted via hard copy on July 10, 2007:
Comment: The Association of California School Administrators (ACSA) believes the proposed regulations are unconstitutional and unnecessary, and must oppose these regulations.
Response: We disagree. The proposed regulations are not unconstitutional and unnecessary, and they do not exceed the SBE’s regulatory authority. The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. If, in the future, a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: Charter schools are public schools and receive public funds; charter school officers and employees are also part of the public school system. Because of these two facts, charter school officers and employees must comply with the same provisions of the Government Code (sections 1090 et seq. and 87100 et seq.) as any other public school officer or employee does.
Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: In a 1998 opinion, the Attorney General of California clarified that although a charter school operates independently of an existing school structure, it may not be formed as a legal entity separate from the school district that granted the charter. This is true of nonprofit corporations that govern a charter school; they are still public schools and are still reviewed by the entity that authorized its existence. The CDE has reinforced this opinion and has stated that a charter school is considered a governmental agency and part of the public school system.
Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, as previously stated, we believe existing law to be ambiguous with respect to the applicability of conflict of interest laws to charter schools. Our goal in proposing these regulations is to provide greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid their participation in improper, self-interested transactions.
Comment: The SBE has exceeded its authority in proposing these regulations since they are in direct conflict with Government Code section 1090 et seq. and 87100 et seq. The SBE does not have the discretion to promulgate regulations that are inconsistent with the governing statute or that alter or amend the statute or expand its scope.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The Government Code sections apply to school districts, county offices of education, and charter schools. It does not make a distinction between charter schools operated by a school district or county office of education or a charter school operated by a nonprofit corporation. There is no authority to adopt regulations that single out charter schools operated by nonprofit corporations which differ from the requirements of Government Code sections 1090 et seq. and 87100 et seq. Creation of a separate conflict of interest system for charter schools operated by nonprofit corporations creates a separate school system, which is unconstitutional.
Response: We disagree. Statute does not prohibit the SBE from including an exception to the regulations for charter schools that are governed by school district governing boards or county offices of education. Rather, EC section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law. 
Dr. Arun Ramanathan, Executive Director, Government Relations, San Diego Unified School District, in a letter dated July 10, 2007, and submitted via E-mail July 10, 2007:

Comment: Proposed section 11961 would impose a new conflict of interest policy solely applicable to charter schools. It is our understanding that since charter schools are funded by taxpayer dollars, they must adhere to Government Code 1090 and 87000, which outline the Conflict of Interest law for entities that manage public monies. The Association of California School Administrators (ACSA) and the California School Boards Association (CSBA) have expressed their opposition to this proposed policy. We concur with their position.

Response: We concur that charter schools are funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: One major area of concern that is not fully addressed in the proposed policies is the issue of overlapping board members (between a charter school and any other entity of which one or more of the charter board members are also a board member). The proposed policy in section 11961.6 lacks clarity. At the local level, there have been instances where a member of a charter school’s board sits on the board of another entity such as the school’s Charter Management Organization (CMO). Other members of the charter school board may be a board member of the CMO as well. It has been our experience in these cases that there is a very real possibility that what is in the best interests of the CMO is not in the best interest of the charter school. Each charter school is entitled to the undivided loyalty of the members of its governing board. 

Response: We do not agree that proposed section 11961.6 lacks clarity, and no suggestions for improving this section’s clarity were received for consideration. We also do not agree that the regulation fails to acknowledge that there are instances where board members may sit on the board of a number of charter schools that are operated by a single entity. In our Initial Statement of Reasons, we state that this provision is necessary to ensure the efficient operations of a charter school and to clarify that contracts or transactions are not automatically invalidated by overlapping director interests of the contract or transaction is made in the best interests of the charter school, the material facts were made known, and the vote of the member or members with a financial interest was not counted.

Comment: Section 11961.1 of the proposed policy fails to acknowledge that there are instances where board members may sit on the board of a number of charter schools that are operated by a single entity. In this case, a board member may not focus on the best interests of the particular school they represent, but rather have the interests of the larger entity in mind, indicating the possibility of conflicting interests. For example, in the situation of the California Charter Academy, the State of California authorized an audit which concluded, among other things, that an individual sitting on numerous charter school boards may violate the common law doctrine of “incompatible offices” which restricts the ability of public officials to hold two different public offices simultaneously if the offices have overlapping and conflicting public duties.

Response: We disagree. Proposed section 11961.1 enumerates the duties required of a charter school board of directors; this requirement is placed on sitting board members responsible for the governance of the charter school irrespective of the number of other charter schools that member may represent. If an individual sitting on numerous charter school boards cannot represent the interests of an individual school, and his or her actions are shown to be such, then that member would not be in compliance with this section. We believe that proposed section 11961.1 is an important first step in clarifying what duties and responsibilities are expected of a charter school governing board, especially given the current ambiguity in existing law.
Comment: Another area of concern is the limitation in section 11961.2 on interested directors to 49% of the persons serving on the board of any charter school. We are concerned about this provision and suggest that this portion of the policy not be adopted. If such a policy is adopted, a charter school board consisting of up to 49% interested persons would expose the school to having a bare majority consistently voting on items that might benefit a substantial number of directors. This section would present an opportunity for corruption and self-dealing, and would produce a heightened level of confusion for charter operators.
Response: The regulation as proposed ensures that a majority of members do not have conflicts.
Comment: The prohibition against self-dealing is lacking in section 11961.3 and will serve to further obfuscate the line between what is considered self-dealing and what is not. 

Response: The cited section in fact defines the prohibition against self-dealing.
Comment: Under section 11961.4 addressing disqualification and recusal, it appears contradictory and counter-intuitive that an interested board director must recuse him or herself from a closed meeting of the charter school board of directors; yet that same director can, “still be counted in determining the presence of a quorum at a meeting of the board which authorizes, approves, or ratifies a contract or transaction.” A board director is either present or absent. This provision will prove to be difficult to follow and implement at the local level.

Response: Establishment of a quorum is separable from voting on individual matters. The two provisions are not contradictory.
Comment: Section 11961.5, addressing action taken in the charter school’s best interest, appears to contradict the first section of this proposed policy – Section 11961.1. This contradiction has the potential to produce confusion, especially when implementing and performing ex-post facto audits and reviews of board minutes. The question of whether a board decision or transaction is in the “best interest” of the charter school is not a measurable standard and would create a lack of clarity for both charter boards and authorizing agencies.
Response: On the contrary, section 11961.5 provides necessary elaboration on “the best interests of the charter school” as referenced in section 11961.1.  The sections are not contradictory.
Comment: To summarize, we have serious concerns regarding the proposed Conflict of Interest Policies for California charter schools. Because the Legislature has spoken on issues of conflict of interest, it would appear that conflict of interest is within the scope of the Legislature’s authority rather than the authority of the State Board of Education. Absent express legislative direction, it would appear that the State Board of Education may lack the authority to create conflict of interest regulations governing charter schools. It is our understanding that Government Code sections 1090 and 87000 are existing law that should apply to charter schools since they are managing public resources. Charter schools should, therefore, be held accountable to the public, in the way that public school district governing boards and other public entities are held accountable. Charter school boards should also be held to the same level of responsibility. Again, we concur with the position presented by ACSA and CSBA on the proposed Conflict of Interest Policies for charter schools. 

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Mark Sanders, Fenton Avenue Charter School, in an E-mail dated July 10, 2007:
Comment: One of the reasons that Fenton is such a great school, and so effective at helping students succeed, is its teachers. Fenton has been able to attract quality teachers because they know they have a voice. Knowing I can express my views is why I have remained at Fenton for eleven years.  Here are just a few of the decisions I have been a part of this year:

*
Developing a Mission Statement for our up coming Primary Center (sic)
*
Refining our grading system to ensure they are standards based.

*
A social studies and science textbook adoption

*
The daily schedules, yearly calendar, and even the supply room hours

These are just a few examples how I have made my voice heard at Fenton.  Our school is built upon everyone having a say.  Taking away our voice would seriously hurt our school and therefore hurt our students.  

Response: While it is not entirely clear whether the commenter is in support or opposition of the proposed regulations, the example of how this teacher has been empowered to participate in school governance reflects the need to maintain flexibility in school governance for charter schools and their stakeholders. Our goal in proposing these regulations is to provide greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid their participation in improper, self-interested transactions. We believe that these regulations will provide adequate “sunshining” of charter school expenditures and financial transactions, including contracts, in such a way as to offer charter school stakeholders the opportunity to continue to participate in school governance while at the same time holding charter school officers and board members accountable.
Victoria Li, Senior Deputy General Counsel, San Francisco Unified School District, in a letter sent via E-mail dated July 10, 2007:
Comment: Conflict-of-interest and ethics laws are fundamental tools used to hold public officials accountable and to shine light on government actions.  In order to be effective, however, these laws must apply across the board to all public officials.  Charter schools are part of the public school system.  Charter school officials are “officers of public schools to the same extent as members of other boards of education of public school districts.”  (Wilson v. State Board of Education (1999) 75 Cal.App.4th 1125, 1141.)  Charter schools also receive and spend billions of taxpayer dollars every fiscal year.    

Response: We concur that charter schools are part of the public school system and funded with state taxpayer funds. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. A charter school does not, for example, operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. In any event, if at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Comment: If adopted, however, the proposed regulations would make charter school officials and employees the only public schools representatives in California that have special exceptions to our long-standing and extensive array of conflict-of-interest laws.  This may invite potential abuses if charter school officials are able to act in their own financial self-interest.  On a more practical level, the proposed regulations would also cause a great deal of confusion.  These regulations conflict with the two primary conflict-of-interest laws, the Political Reform Act and Government Code section 1090.   They exceed the Board of Education’s regulatory authority.

Response: We do not concur that the proposed regulations provide “an exemption” to charter schools from the conflict of interest standards applicable to school districts because we do not believe that it has been made clear, either through legislation or through court actions, that charter schools are subject to Government Code section 1090 et seq. or Government Code section 87100 et seq. requirements in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
.
Comment: The Political Reform Act (PRA) assigns the Fair Political Practices Commission (FPPC) the task of adopting regulations to interpret and carry out the PRA.  (Government Code section 83112.)  The FPPC has performed this task for 30 years.  As part of its long-standing duties, the FPPC has advised that all charter schools are “local government agencies” for purpose of the PRA, and they must comply with the PRA’s conflict of interest and disclosure rules.  (FPPC Advice Letter A-98-234, 1998 WL 753303 (Oct. 26, 1998).)  Each local government agency is required to adopt and maintain a conflict-of-interest code.  (Government Code section 87300.)  Each code must specify those public officials that are required to file economic disclosure statements (FPPC Form 700).  And each code must specify situations in which those employees and officials may be required to disqualify themselves from participating in a government decision.  (Government Code section 87300 et seq.)  The FPPC has also advised that charter schools must either adopt a conflict-of-interest code or comply with the chartering school district’s code.  (FPPC Advice Letter A-02-223, 2002 WL 31299660 (Sept. 26, 2002).)  

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. While we concur that the FPPC is charged with adopting rules and regulations implementing the PRA, and we respect and value their advice letters pertaining to charter schools, it is the SBE that is charged with adopting rules and regulations pertaining to charter schools. We believe that this area is fraught with ambiguity, and hope to provide clarity for charter schools and their authorizers by establishing minimum standards to which they must adhere.
Comment: The Political Reform Act does allow state and local agencies to impose additional requirements on public officials.  But there is no authority for agencies to make exceptions or to adopt regulations that conflict with the PRA. Similarly, although the EC allows for the SBE to adopt rules and regulations regarding the government of school districts, those regulations must remain consistent with other laws of the state.  (EC section 33031.)
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Like other conflict of interest laws, Government Code section 1090 is construed broadly, and applies to all district officers or employees.  Under Wilson v. State Board of Education, charter school officials are “officers of public schools.”  (Wilson, supra, at p. 1141.)  Section 1090 applies to both officers and employees of charter schools. The term “financial interest” is not specifically defined, but our courts and the Attorney General’s advisory opinions have advised that any direct or indirect financial interest qualifies.  For example, the income received from employment is clearly a financial interest subject to scrutiny under section 1090, even if there is no written contract.  (See 68 Ops.Cal.Atty.Gen. 337 at p. 14.)  The interest a public official has in the earnings or assets of a spouse also qualifies as a financial interest under section 1090.  (Thorpe v. Long Beach Community Coll. Dist. (2000) 83 Cal.App.4th 655, 659.)  These are common situations that may arise in the charter school context.  
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Under section 1090, it is insufficient for a member of a board or commission to abstain from voting.  The law presumes that a board member is involved in making all contracts coming under a board’s jurisdiction.  (Thomson v. Call (1985) 38 Cal.App.3d 633, 649.)  This means that section 1090 prevents a multi-member body from entering into any contract or affecting any contract with a sitting board member.  (See California Dept. of Justice, Conflicts of Interest (2004) at p. 71; see also 84 Ops.Cal.Atty.Gen 126 (2001).)  Unfortunately, as discussed below, the proposed regulations carve out exceptions for this well-developed body of law.  The regulations would allow both charter school board members and employees to act on contracts when they have a prohibited financial interest.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The proposed regulations directly conflict with the provisions of the Political Reform Act, as well as with the FPPC’s regulations interpreting the PRA.  Any regulation that conflicts, alters, or enlarges the governing statute is void.  (Slocum v. State Bd. of Equalization (2005) 134 Cal.App.4th 969, 974.)
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Section 11961 directs every charter school that is not already under the direction of a school district governing board or a county office of education to follow the proposed regulations.  Because they are contrary to the PRA and require much less than the PRA, any charter school following the proposed regulations will violate the PRA.  This type of regulation is expressly prohibited by Government Code section 81013. (“Nothing in this title prevents the Legislature or any other state or local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with this title.”)  

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Section 11961.2 would allow up to 49 percent of a charter school’s board of directors to consist of “interested persons,” which includes persons being compensated for personal services. This arrangement is prohibited by section 1090. Any adoption of or change to the board member’s employment contract would be illegal. It would be insufficient for the board member to abstain.  (Thomson v. Call, supra, 38 Cal. 3d at 649.)  Unfortunately, section 11961.2 would allow charter school board members to be interested persons and to vote on his or her own employment contract; this directly conflicts with Government Code section 1090.  
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Section 11961.3 attempts to borrow the definitions of a “financial interest” found in the Political Reform Act.  This regulation conflicts with both section 1090 and the PRA. With respect to section 1090, the regulation proposes to allow a charter school board member to abstain from voting or participating in a decision if he or she has a financial interest.  Again, Government Code section 1090 does not allow for a board member to abstain.  Mere presence on the board is a conflict of interest.  Section 11961.3 sanctions a violation of section 1090.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: As for the PRA, the definitions inserted into subdivision (b) of this regulation are narrow and incomplete. Section 11961, subdivision (b) defines the financial interests that a charter school board member should watch out for. This language is borrowed from Government Code section 87103 in the PRA, but the regulation does not refer to the PRA and its many complex definitional statutes.  The regulations are simply a summary of the language found in the PRA.  This selective wording leaves many questions unanswered for the regulated community.  Does the term “real property” used in subdivision (b)(2) include a leasehold, as it does in the PRA?  (See Government Code section 82033.)  Does the term “entity” include for-profit and nonprofit entities?  
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. These proposed regulations are not intended to selectively apply portions of the PRA to charter schools; rather, they are regulations established for the purpose of applying minimum standards to charter schools for public disclosure of financial and business transactions. Hence, the other definitions referred to by the commenter would not apply, as they are not included within the scope of the regulations, and were not intended to do so.

Comment: More importantly, these regulations would impermissibly exempt a large swath of charter school employees and consultants from both the Political Reform Act and section 1090. Section 11961.3 applies to charter school “board members” and “officers.” However, the term “officers” is not defined. Presumably it means either those officers on the board of directors, or some unknown category of employees who hold managerial positions. The PRA does not define the term “officer,” nor does section 1090. But both the PRA and section 1090 apply to virtually every employee and to at least some consultants of a local government agency. Section 11961.3 would allow some unknown subset of charter school employees and consultants to take part in government decisions despite an unlawful financial interest.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. Because of the ambiguity in existing law, there is no clear standard to which charter school employees and consultants must adhere. Our goal in proposing these regulations is to provide greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid their participation in improper, self-interested transactions.
Comment: Subdivision 11961.3(c)(1) exempts any action that benefits a board member or officer because that board member or officer is in the class of persons benefited, and the action is taken in “good faith.”  This conflicts directly with the PRA, which contains explicit definitions of what is or is not a conflict of interest.  (Government Code section 87103.)  FPPC regulations do allow for exceptions for actions that affect “the public generally.”  However, nowhere in the PRA is there a “good faith” exception to the law.  Similarly, section 1090 voids a transaction even if it is advantageous to the public agency.  Good faith is not part of the analysis.     
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Section 11961.4’s procedure for disqualification and recusal conflicts with the PRA and section 1090. As noted above, under section 1090, if a board member has a conflict of interest, abstaining is not enough. The board is prohibited from entering into the contract.  By allowing an all-purpose recusal, section 11961.4 conflicts with this bedrock rule. Under the PRA, officials who hold offices specified in Government Code section 87200 have specific requirements for disclosing a conflict and abstaining.  Charter school board members may qualify as “persons who manage public investments.”  If they do, then the PRA requires more than what proposed section 11961.4 says. In addition to announcing the conflict of interest and abstaining, the board member would be required to leave the room during discussion of the matter.  (Government Code section 87105.)  Section 11961.4 says nothing about this requirement.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Sections 11961.5 and 11961.6 also violate section 1090 because they allow a charter school board to enter into a transaction with a financially interested board member.  Although the terms of these sections are borrowed from the Corporations Code, they do not fit when applied to public boards and local government agencies.  Again, when a financial interest is present, a board member cannot merely abstain; the entire board is prevented from acting.    

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Sections 11961.8 and 11961.10 conflict in numerous ways with the Political Reform Act’s rules for adopting conflict of interest codes and for filing of economic disclosure statements (FPPC Form 700). The PRA requires that a conflict of interest code contain numerous provisions, such as:  

· the types of situations where an employee designated in the conflict of interest code must disqualify himself or herself (Government Code section 87302(c)); and 

· the kinds of business positions, income, and real property that an employee must identify on an economic disclosure statement. (Government Code section 87302(a))

These sections also do not require officials to file an economic disclosure statement when they leave an office, as is required by Government Code section 87302, subdivision (b). Section 11961.8 only requires officials to file a statement when they assume an office and once annually.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Beyond the legal concerns, on a practical level these regulations will cause great uncertainty and confusion in the regulated community.  Charter schools and their employees will be misled into believing that they can either skip or partially comply with some provisions of ethics rules that apply statewide.  School districts will not know how to exercise their oversight responsibility of charter schools with respect to legal compliance in this area.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. We do not concur that there are any clearly applicable conflict of interest requirements in existing law with respect to charter schools. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions. 

Sue Ann Salmon Evans, Miller Brown & Dannis, in a letter dated July 10, 2007, and submitted via facsimile July 10, 2007:
Comment: We write in support of the comments submitted by the Legal Alliance of the California School Boards Association (CSBA) regarding the proposed regulations governing conflicts of interest for charter school board members.  Our firm has reviewed over 200 charter school petitions since the inception of the Charter Schools Act, and has also represented school districts with respect to the revocation of charters.  In the course of doing so, we have come to see the operational and legal difficulties related to charter school officials refusing to commit to following the conflict of interest laws and regulations applicable to all public officials.  We have advised a number of school districts on charter revocations that involve the abuse of public trust and public funds by charter school officials who act in defiance of the standards applicable to public officials.  We agree with the assessment by the CSBA Legal Alliance that the proposed regulations fall outside of the authority of the State Board of Education and would subvert the important objective of requiring charter school officials to comply with the conflict of interest laws applicable to public officials.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation, and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions.
Comment: The California Court of Appeal in Wilson v. State Board (2000) 75 Cal.App.4th 1125, 1141, made it clear that “charter school officials are officers of public schools to the same extent as members of other boards of education of public school districts.  So long as they administer charter schools according to the law and their charters, as they are presumed to do, they stand on the same constitutional footing as noncharter school board members.”  There is no basis in law or policy to justify compromising the applicability of the conflict of interest provision to charter school officials.

Response: We concur that charter schools are part of the public school system and that charter school officials are officers of public schools. However, it is not clear that a charter school is a “district” within the meaning of Government Code section 1090. It is similarly unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. If at some point in time a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, then these regulations would not in any way limit the application of those statutes.
Gene Livingston, Greenberg Traurig, LLP, for the California School Boards Association (CSBA) Education Legal Alliance (“Alliance”), via E-mail dated July 10, 2007:
Comment: The proposed regulations violate the necessity, authority, and consistency standards of Government Code sections 11342.1, 11342.2, and 11349.1, by assuming that the existing conflict of interest statutes of Government Code sections 1090 et seq. and 87100 et seq. do not apply to board members and executives of charter schools governed by entities other than school district or county office of education governing boards and by proposing conflict of interest regulations for such charter schools that are inconsistent with sections 1090 et seq. and 87100 et seq.
Response: We disagree. The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Government Code section 11342.2 provides that no regulation adopted is valid unless reasonably necessary to effectuate the purpose of a statute. The proposed regulations are not necessary to effectuate any section identified by the Board as the statutes being implemented, interpreted, or made specific. The Board lists Education Code sections 47604.32, 47604.5, 47605, and 47607. Section 47604.32 sets out certain duties of the chartering authority; none of the duties relates to conflicts of interest. Section 47604.5 authorizes the Board to revoke a charter for gross financial mismanagement or misuse of charter school funds for the personal benefit of an officer, director, or fiduciary of the school. If the proposed regulations were limited to defining conduct of the charter school that would or would not result in revocation of the charter under this section, it might be deemed necessary to effectuate this section. However, the regulations extend far beyond this limited purpose and define standards to judge conduct for all purposes. Section 47605 sets out the procedure for establishing a charter school. While this section includes provisions for audits and monitoring by local education agencies, it contains no provision requiring the adoption of the proposed regulation to effectuate its purpose. Finally, section 47607 relates to charter terms, renewals, revisions, and revocations. Similar to section 47604.5, this section authorizes the chartering authority to revoke a school’s charter for failing to meet generally accepted accounting principals, engaging in fiscal mismanagement, or violating any provision of law. Again, if the proposed regulation were limited to defining conduct that would and would not constitute grounds for revocation, this section might form the basis for establishing necessity. However, as noted above, the proposed regulations extend far beyond this limited purpose and define standards to judge conduct for all purposes.
Response: The proposed regulations provide elaboration that the SBE has determined to be reasonably necessary to effectuate EC sections 47604.32, 47604.5, 47605, and 47607. EC section 47604.32 places duties on chartering authorities in relation to supervision and oversight. Having conflict of interest policies is essential for chartering authorities to ensure that charter schools’ actions in approving reports and managing finances, for example, have been (and continue to be) proper and legal. EC section 47604.5 sets forth various reasons justifying the SBE’s taking of “appropriate action,” including revocation of a school’s charter, based upon the recommendation of the State Superintendent of Public Instruction (SSPI), regardless of whether the SBE is the chartering authority. Having conflict of interest policies is essential for the SSPI and the SBE understanding whether, for example, gross financial mismanagement or substantially improper use of funds by a charter school has occurred (which are circumstances warranting revocation of the school’s charter under this section). EC section 47605 sets forth, among other things, the essential elements that must be included in a school’s charter, and governance structure is among these elements. Having conflict of interest policies, and clarifying to what standards they must adhere, is essential to a charter school’s governance structure. EC section 47607 sets forth, among other things, various reasons for chartering authorities to revoke charters, subject to certain conditions. Having conflict of interest policies is essential for chartering authorities to determine, for example, whether fiscal mismanagement or violations of law have occurred (both of which are conditions of revocation by a charter school’s authorizing entity).
The fact that the proposed regulations have implications beyond the referenced statutes does not preclude their adoption under the authority cited, EC section 33031. The authority broadly empowers the SBE to adopt regulations not inconsistent with law.
Comment: In addition to lacking a statute that the regulations are reasonably necessary to effectuate, the specific cited goals for necessity are invalid. The Board asserts that Government Code sections 1090 and 87100 and following apply to charter schools governed by school district and county office of education governing boards, but they do not apply to charter schools governed by other entities; hence, it is necessary to adopt a conflict of interest regulation to apply to them. The Board’s assumption that sections 1090 and 87100 and following do not apply to charter schools governed by other entities is wrong as a matter of law. Accordingly, no necessity exists for the proposed regulations.
Response: We disagree. The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Certainly the Fair Political Practices Commission has concluded that sections 1090 and 87100 and following apply to all charter schools. A school district sought specific advice from the FPPC in 2002 as to whether the Government Code sections apply to a charter school operated by a nonprofit corporation. The FPPC concluded that such a school is a local government agency and the governing board members are subject to the conflict of interest provisions. In the 2002 response, the FPPC relied on an earlier advice letter also involving a charter school operated by a nonprofit corporation. The FPPC applied four criteria to determine whether the charter school was a local governmental agency within the meaning of the Government Code, and found all four criteria to be satisfied.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. We recognize that the FPPC is charged with adopting rules and regulations implementing the PRA, and we respect and value their advice letters pertaining to charter schools. However, it is the SBE that is charged with adopting rules and regulations pertaining to charter schools. We believe that this area is fraught with ambiguity, and hope to provide clarity for charter schools and their authorizers by establishing minimum standards to which they must adhere.
Comment: Nothing in the Education Code supports an assumption that certain charter schools are not covered by the Government Code conflict of interest provisions. Section 47604 allows a charter school to be operated by a nonprofit corporation. However, no provision in the Education Code makes any distinction between charter schools operated by school district and county office of education governing boards and those operated by other entities.
Response: We disagree. Statute does not prohibit the SBE from including an exception to the regulations for charter schools that are governed by school district governing boards or county offices of education. Rather, EC section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law.
Comment: An invalid argument could be fashioned out of the 1985 incorporation of Government Code section 1090 in the Education Code section 35233. The argument would then be that Education Code section 47610 exempts charter schools from most of the Education Code, including section 35233. This argument fails for several reasons. First, Government Code section 1090 applied to public school board members from the time of its adoption. The language makes this clear. Government Code section 1090 provides as follows:
Members of the Legislature, state, county, district, judicial district, and city officials or employees shall not be financially interested in any contract made by them in their official capacity, or by any body or board of which they are members. Nor shall state, county, district, judicial district, and city officers or employees be purchasers at any sale or vendors at any purchase made by them in their official capacity.

As used in this article, “district” means any agency of the state formed pursuant to general law or special act, for the local performance of governmental or proprietary functions within limited boundaries.

Certainly, the application of section 1090 to school districts was made explicit in People v. Darby (1952) 114 Cal.App.2d 412. In short, Government Code section 1090 applies to all public schools on the basis of its terms and does not depend on the 1985 incorporation in the Education Code.
Response: We disagree that the language is clear in this instance. As previously stated, a charter school does not operate within limited boundaries, but rather must enroll students (if space is available) regardless of the place of residence within the state. We find this language ambiguous with respect to its possible applicability to charter schools, and repeat that no court decision has found Government Code section 1090 et seq. specifically applicable to charter schools in all instances.
Comment: Second, the theoretical argument depends on the conclusion that the 1985 incorporation and the subsequent enactment of the Charter Schools Act implicitly repeal section 1090 as it applies to charter schools. The law is well settled that a presumption against repeal by implication exists. Absent an express exemption for charter schools from Government Code section 1090, no basis exists for concluding that it does not apply to charter schools governed by nonprofit corporations.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Third, the Board recognizes that Government Code section 1090 applies to charter schools governed by school district and county offices of education governing boards. Hence, no implicit repeal occurred by virtue of the enactment of the Charter Schools Act. Further, no provision exists in the Charter Schools Act to support the conclusion that the Legislature intended for conflict of interest rules to apply differently to charter schools governed by nonprofit corporations.

Response: We disagree. The reason for our proposed exemption of charter schools governed by school district and county offices of education governing boards is because in these cases, the governing board of the charter school is one and the same as that of the duly elected governing board of the authorizing school district or county office of education. In these instances, the Government Code section 1090 requirements apply to board members by virtue of their simultaneously holding office with the school district or county office of education.
Comment: Fourth, Government Code sections 87100 and following apply to public schools, and are part of the Political Reform Act (PRA) of 1974. Government Code section 87100 provides as follows:
No public official at any level of state or local government shall make, participate in making, or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.

Response: It is unclear that a member of a charter school governance structure is a public official within the meaning of Government Code section 87100. As noted above, the Charter Schools Act does not limit the governance structures of charter schools, but rather envisions many different forms of governance being developed, including nonprofit, governmental agencies, institutions of higher education, etc. 

Comment: Fifth, no provision in the Charter Schools Act reflects any intent by the Legislature to amend Government Code sections 87100 and following so as to exclude their application to certain charter schools. In fact, such an amendment would be invalid under the express terms of the 1974 initiative. It provides, as codified in section 81012, that it may be amended only by a two-thirds vote of both houses of the Legislature, and then only “to further its purposes.” Exempting any public school entity from the application of the Political Reform Act of 1974 would be contrary to the purposes of that initiative and accordingly invalid.
Response: We disagree. The Charter Schools Act, under EC section 47605(b)(5)(D), requires that a charter school’s governance structure will be specified by the charter school in its charter petition. 

Comment: Apart from the incongruity of the Board proposing a regulation that seeks to immunize only certain charter school board members and executives from the existing conflict of interest laws, the purposes and the grounds for necessity cannot be achieved. In fact, the proposed regulations may serve only as a trap to ensnare charter school board members and executives who rely on its provisions. The section in these comments on Consistency provides a fuller discussion about the inconsistency between these regulations and the applicable conflict of interest provisions. Suffice it to say at this point that good faith, disclosure of interest, and even recusal cannot validate the self-dealing that this proposed regulation attempts to condone. Any charter school board member or executive who relies on this regulation does so at substantiated risk.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: By the express terms of EC section 33031 the Board lacks authority to adopt any regulation “inconsistent with the laws of this state.” As described in the following section, the proposed regulations are inconsistent with the existing conflict of interest provisions. Accordingly, the Board lacks authority to adopt them.
Response: Again, this comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances, whereas no court decision has found these statutes specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. Hence, we disagree that these proposed regulations are “inconsistent with the laws of this state,” and believe that they meet the authority test under the Administrative Procedures Act.

Comment: As noted in the comment on Necessity, Government Code sections 1090 and 87100 and following apply to all public schools, all charter schools, including those governed by entities other than school district and county office of education governing boards. Since that is the case, the proposed regulations are unnecessary. Because the proposed regulations are inconsistent with existing conflict of interest provisions, they set a trap for charter school board members and executives. Finally, their very inconsistency renders them invalid.
Response: We disagree with the presumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. As we have previously stated, no court decision has found that these provisions apply to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. Hence, we do not agree that these proposed regulations are either inconsistent or invalid on that basis.
Comment: Proposed regulatory section 11961 makes a distinction between charter schools governed by a school district or county office of education governing board and charter schools governed by other entities. As noted above, Education Code section 47604 allows charter schools to be operated by nonprofit corporations; however, nothing in the Charter Schools Act provides that such schools are to be treated dissimilar from charter schools governed by school district and county office of education governing boards. Hence, the section that defines the application of these regulations to only limited charter schools is inconsistent with the Charter Schools Act.
Response: Statute does not prohibit the SBE from including an exception to the regulations for charter schools that are governed by school district governing boards or county boards of education. Rather, EC section 33031 empowers the SBE broadly to adopt regulations that are not inconsistent with law.
Comment: Proposed regulatory section 11961.1 provides that a charter school director who acts in good faith and relies on information provided by credible sources “is deemed to have discharged the person’s obligations as a board member and shall have no liability based on any alleged failure to discharge the person’s obligations as a board member.” The effect of this section is that it seeks to immunize charter school board members from any liability by acting in good faith and in relying on information from credible sources. The breadth of that provision no doubt renders it inconsistent with numerous statutes and court decisions. Certainly, it is inconsistent with existing conflict of interest provisions that have been construed to hold that “good faith” and advice from others is no defense to self-dealing.
In Call v. Thomson (1985) 38 Cal.3d 633, the California Supreme Court made clear that neither good faith nor reliance on the advice of others validates self-dealing. “Neither the absence of actual fraud nor the possibility of a ‘good faith’ mistake on Call’s part can affect the conclusion that this contract violates section 1090 and is therefore void.” (Call, p. 646.) “Indeed, he did seek and obtain advice from the city attorney on certain occasions, and he did follow the specific advice he received.” (Call, p. 647.) That fact did not change the outcome in this case.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. However, if in the future a definitive determination is made that these provisions of law do apply to charter schools in all instances, then these regulations would not in any way limit the application of those statutes, and if a court decision renders the regulations invalid, then they would, in effect, be null and void.
Comment: Proposed regulatory section 11961.2 restricts the membership of interested members on the governing board of a charter school to no more than 49% of the members. No statutory provision in the Charter Schools Act supports this restriction. This section seems to be included for the purpose of leaving a majority of the board members free to take action that benefits other members of the board. Accordingly, this section is part of the overall scheme of these regulations to avoid the rigorous restrictions of the conflict of interest provisions. This attempt fails. As the Supreme Court stated, “Mere membership on the board or council establishes the presumption that the officer participated in the forbidden transaction or influenced other members of the council.” (Call, p. 649.)
Response: The standard referred to (no more than 49% of the members) reflects the nature of the governance structure utilized by the majority of the charter school governing boards to whom these regulations are directed – those operated by nonprofit corporations. Charter schools operated by school district governing boards and county boards of education would not be affected, as Government Code sections 1090 et seq. and 87100 et seq. apply to those entities. We disagree that these regulations are an attempt to avoid the rigorous restrictions of the conflict of interest provisions—as previously stated, no court decision has found that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes.
Comment: Proposed regulatory section 11961.3 contains prohibitions against self-dealing in subdivision (a) and defines a financial interest in subdivision (b).  Subdivision (c) provides that the prohibition against self-dealing set out in subdivisions (a) and (b) do not apply if the action benefits one or more board members because they are in a class of persons intended to be benefited and the action is “approved or authorized by the charter school in good faith and without favoritism.” As noted with respect to proposed regulatory section 11961.1, good faith does not validate an action that benefits any board members.  An action involving benefit to one or more board members because they are in a class is addressed by existing conflict of interest provisions.  This is true specifically with respect to teachers who serve on school boards.  This provision, however, applies to board members and officers and contains no limitation on the class of person intended to be benefited.  This provision could easily be applied to a fact situation that runs afoul of existing conflict of interest provisions, resulting in severe penalties for a board member or officer of the charter school.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed regulatory section 11961.4 provides that a board member or officer who has a financial interest in an action shall disclose that interest to other board members, recuse him or herself from the action, and absent him or herself if the item is considered in a closed meeting. Once again, the California Supreme Court’s discussion in Call v. Thomson demonstrates the inconsistency of this proposed regulatory provision with existing law.  “Moreover, California Courts have consistently held that the public officer cannot escape liability for a section 1090 violation merely by abstaining from voting or participating in discussions or negotiations.”  (Call, p. 649.)  In addition, the Court said, “Similarly, the full disclosure of an interest by an officer is also immaterial, as disclosure does not guarantee an absence of influence.  To the contrary, it has been suggested that knowledge of a fellow officer’s interest may lead other officers to favor an award which would benefit him.” (Call, pp. 649 and 650.)

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: Proposed regulatory section 11961.5 validates an action in which one or more board members or officers has a financial interest provided the charter school entered into the transaction for its own benefit, the transaction was fair and reasonable, the board approved the transaction in good faith without counting the interested board member or members’ votes with knowledge of the board member’s interest, and concluded that the charter school could not have obtained a more advantageous arrangement under the circumstances.

This section again conflicts with the California Supreme Court decision in Call v. Thomson.  There, the Court said, “In short, if the interest of a public officer is shown, the contact cannot be sustained by showing that it is fair, just and equitable as to the public entity.  Nor does the fact that the forbidden contract would be more advantageous to the public entity than others might be have any other bearing upon the question of its validity.”  (Call, p. 649.)  The basis for the Court’s reasoning is the articulation of the purpose behind the conflict of interest provision.  The Court describes those purposed as follows: “No man can faithfully serve two masters whose interests are or may be in conflict.” All charter schools are governed by the existing conflict of interest provisions, Government Code Sections 1090 and 87100 and following.  The regulations, attempting to create an exception from those provisions, are invalid because they are inconsistent with those provisions.

Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools.
Comment: The Board’s proposed regulations are invalid.  They violate the necessity, authority and consistency standards of the Administrative Procedure Act, and Government Code sections 11340 and following.  The Board proposes these regulations on the assumption that the existing conflict of interest provisions do not apply to charter schools governed by entities other than school district and county office of education governing boards.  That assumption is legally incorrect.  Accordingly, no necessity exists for the adoption of these regulations.

These proposed regulations, to be authorized, would have to be consistent with existing law.  Specifically, that means these regulations designed to govern the conflict of interest of certain charter schools must be consistent with existing conflict of interest provisions.  They are not in numerous ways.  Accordingly, these proposed regulations fail on the grounds that the Board has no authority to adopt these proposed regulations because they are inconsistent with other provisions of the law.  That inconsistency further renders them invalid.
Response: We disagree.  The SBE has the authority, under EC section 33031, to adopt regulations that are not inconsistent with existing law. The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances; no court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances. Hence, we do not concur that there are any clearly applicable conflict of interest requirements in existing law with respect to charter schools. As previously stated, charter schools often operate simultaneously within both the public school system and under the operational requirements of a nonprofit corporation. Hence, while there are a number of charter schools that have, within the context of their school’s charter and with the agreement of their chartering entity, agreed to adhere to the Government Code section 1090 et seq. and Government Code section 87100 et seq. requirements, there are also a number of charter schools operating under policies established under their nonprofit articles of incorporation. and others operating under weak or ineffective conflict of interest policies. We believe that the proposed regulations will provide needed clarity in this area, and ensure that charter school officers and board members disclose potential conflicts of interest and avoid participating in improper, self-dealing transactions. 
SUMMARY AND DRAFT RESPONSES TO COMMENTS RECEIVED ORALLY AT THE PUBLIC HEARING OF JULY 10, 2007:
Ken Burt, Liaison Program Coordinator, Governmental Relations, California Teachers Association:
Comment: There is nothing good about this set of regulations. Part of the problem is that a standard is being proposed for private, nonprofit corporations, when using public funds. We’ve reviewed the regulations and we’ve also reviewed the Government Code sections 1090 et seq. and 87100 et seq. The Government Code contains a reasonable set of standards which should be comparable to charter schools. I’ve seen the testimony of other individuals and a number of legal arguments questioning the SBE’s authority to be doing these regulations, and while I concur with those arguments, probably the more serious problem is a policy matter.  I am urging on behalf of the California Teachers Association that you postpone action on this item. The CDE failed to prepare a thorough and complete analysis and a side-by-side comparison between what the department is proposing in these regulations and the standards set forth by Government Code sections 1090 et seq. and 87100 et seq., which were intended to prevent gross self-dealing and breaches of the public trust. Public officials, even politicians, have to follow the Government Code standards, so it defies logic that charter schools should have a lower standard. This whole proposal should be abandoned and the department should start over again. As a matter of public policy we need high standards that minimize violations of the public trust; these proposed regulations don’t even come close to meeting that standard. At a minimum the department owes to the SBE a side-by-side comparison, because if the SBE sees it, I would be shocked if the SBE lets charter schools slide with such a very low standard of accountability.
Response: The comment is premised on the assumption that Government Code sections 1090 et seq. and 87100 et seq. apply to charter schools in all instances. We disagree with the assumption. No court decision has found Government Code sections 1090 et seq. or 87100 et seq. specifically applicable to charter schools in all instances, nor has the court found school districts and charter schools comparable for all purposes. In Wells v. One2One Learning Foundation, 39 Cal.4th 1164 (2007), the California Supreme Court drew specific distinctions between school districts and charter schools. Hence, a side-by-side comparison of these laws, while interesting, would not be integral to making an informed decision about these regulations. We do not believe that it is necessary to further postpone a decision of these regulations, as a 45-day public comment period has already been provided and none of the comments received offer suggested revisions which would help to further clarify the proposal. To “abandon” the proposal and start over would leave charter schools and their authorizers with continuing ambiguity as to what standards apply to charter schools. If in the future a definitive determination is made that Government Code sections 1090 and 87100, et seq. do apply to charter schools, either through statute or court ruling, then these regulations would not in any way limit the application of those statutes.
Jan Isenberg, Los Angeles County Office of Education:
Comment: The Los Angeles County Office of Education requests an extension, of a minimum of 60 days, before the SBE makes a final vote of these proposed regulations. The county office sees many issues with respect to the proposal with which they would like to take a deeper look, and because there are so many things involved with conflict of interest legislation, an extension is needed. 
Response: We disagree; a 45-day public comment period has been made available in accordance with the Administrative Procedures Act requirements, and we believe that adequate time has been given to consideration of this proposal.
COMMENTS RECEIVED AFTER THE CLOSE OF THE 45-DAY PUBLIC COMMENT PERIOD:
Gregory McNair, Chief Administrative Officer, Charter Schools Division, Los Angeles Unified School District
ALTERNATIVES DETERMINATION
The State Board has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.

LOCAL MANDATE DETERMINATION
There is a potential for unknown, but negligible, additional costs in those charter schools that do not presently have or operate under their own policies for conflicts of interest or under applicable Corporations Code provisions dealing with conflicts of interest. These costs may result from developing and implementing conflict of interest policies, enforcing the proposed filing requirements for employee conflict of interest statements, and maintaining records for audit inspection. Any additional cost will be covered by base charter school funding from revenue limits since these charter schools do not have standing as a local governmental body to claim state-mandated costs.
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