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In accordance with the Administrative Procedure Act (APA), the proposed regulations, as amended by the State Board of Education (SBE) at its meeting on April 17, 2007, were circulated for a 15-day public comment period. The public comment period ended at the close of business on May 3, 2007. Written comments received by the deadline are summarized in the supplement to the Final Statement of Reasons that is attached, along with draft responses. Based on the comments received, the California Department of Education (CDE) recommends that the SBE:

· Adopt the proposed regulations, as amended on April 17, 2007, with correction of the typographical error on page 12, line 23 (“appointment” should be “apportionment”); and

· Direct the CDE to proceed with the rulemaking process under the APA, submitting the adopted regulations to the Office of Administrative Law for approval.
A revised Economic and Fiscal Impact Statement is attached. Though technically changed, the conclusions remain the same.
Attachment 3: Draft Supplement to the Final Statement of Reasons (22 Pages)
Attachment 4: Revised Economic and Fiscal Impact Statement (4 Pages)

(This attachment is not available for Web viewing. A printed copy is          available for viewing in the State Board of Education office.)

SUPPLEMENT TO THE FINAL STATEMENT OF REASONS

Facilities for Charter Schools (Proposition 39)

SUMMARY AND DRAFT RESPONSES TO COMMENTS RECEIVED DURING THE 15-DAY PUBLIC COMMENT PERIOD FOR THE AMENDED REGULATIONS, CONCLUDING MAY 3, 2007
COMMENTS EXPRESSING CONCERNS OR OBJECTIONS

	Thomas G. Duffy
	Legislative Director, Coalition for Adequate School Housing


· Objects to the requirement for local governing board adoption of a finding and written statement of reasons if a charter school cannot be accommodated at a single site, because it is an unfunded mandate, is too cumbersome, and interferes with local authority related to facilities. Section 11969.2(d).

Response. The fact that preparation of a finding and statement of reasons is not a reimbursable mandate is a function of state constitutional provisions and is beyond the control of the SBE. The SBE is unable to identify an “alternative, less labor intensive” method for accomplishing the regulation’s purpose, which is (in major part) to ensure the local governing board members make a fully informed decision that is consistent with law, and to ensure that the governing board members’ rationale is fully disclosed to the whole of the school community. The SBE does not believe that the proposed regulations interfere with the “legal authority” for local governing boards to make decisions regarding district facilities in any way that exceeds reasonable implementation of EC Section 47614 (Proposition 39) and other applicable provisions of statute.
· States that provisions related to conversion charter schools should be studied further. Section 11969.3(d)(2).

Response. The regulations in question harmonize provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. Contrary to the implication that the regulations would create an obstacle to moving a conversion charter school to an alternative location, the regulations in fact do just the opposite. The regulations set forth the way in which a district may relocate a conversion charter school to an alternate site, should that become necessary, while ensuring that relevant statutes are respected, not overlooked. Further study is not necessary.
· Provides comments on regulations not amended. The California School Accounting Manual (CSAM) includes references to equipment, but does not define furnishings. The staffs of the SBE and the State Allocation Board (SAB) need to “work together to coordinate their respective charter school facilities regulations.”

Response. As noted by the commenter, these provisions were not the subject of the amendments. Setting that aside, however, the definition of equipment in the CSAM includes a cross-reference to furnishings that is illuminating in regard to the regulations. The SBE does not know of any direct conflict between the proposed regulations and regulations that have been adopted by the SAB. That said, EC Section 47614 (Proposition 39) and the state bond acts administered by the SAB are different by nature, and some differences in implementing regulations should be expected.

	Gregory L. McNair
	Chief Administrative Officer, Charter Schools Division

Los Angeles Unified School District


· States that restricted funds should be included in determining pro rata charge paid by charter schools. 

Response. EC Section 47614 limits the pro rata charge to facilities costs paid with “unrestricted general fund revenues.” Inclusion of unrestricted funds by regulation would be contrary to the statute.
· States that the oversight fee for charter schools is inadequate. 

Response. This comment concerns the policy issue of the adequacy of the oversight fee for charter schools allowed by statute and the costs of oversight. It is clearly beyond the scope of the regulations.

· States that the timeline proposed in the regulations is unrealistic. Section 11969.9.
Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA), with the time needed for districts to evaluate those projections (and other aspects of charter schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back to September would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for a large district with numerous active charter schools. However, such a district would typically have more staff assigned to the work.
· States that “need and merit” should be taken into account in prioritizing facility use. 

Response. EC Section 47614 (Proposition 39) applies broadly to all charter schools in a district. Other provisions of statute identify distinguishing characteristics of conversion charter schools. None of the statutes provides for categorization of charter schools by a district based on “need and merit.” [Arguably, by setting a minimum threshold of academic achievement for renewal, EC Section 47607 may have created a merit-related provision.] Therefore, as with as an earlier comment by the commenter, this is viewed as a policy issue that is beyond the scope of the regulations.

· States that conversion charter school sites should remain district-manageable assets. Section 11969.3(d).
Response. The regulations harmonize provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. Contrary to the implication that the regulations would create an obstacle to management of a conversion charter school site as an asset of the district, the regulations in fact do just the opposite. The regulations set forth the way in which a district may, for example, relocate a conversion charter school to an alternate site, should that become necessary, while ensuring that relevant statutes are respected, not overlooked. The regulations also provide specifically for payments for over-allocated space in the event a conversion charter school does not relinquish to the district in a timely manner any square footage (beyond a reasonable target) that exceeds the square footage to which the school is entitled based on the ADA served. 
	Ken Burt
	Liaison Program Coordinator, California Teachers Association


· States that the CTA’s previous comments were not addressed. The California Teachers Association previously sent a letter dated March 1, 2007. To date the Department has failed to respond to these comments.
Response. Though the commenter’s letter was dated March 1, 2007, it was not delivered until March 6, 2007, after the close of the 45-day public comment period. Moreover, it should be noted that the comments were similar to comments that had been submitted by others (and to which responses were made). The comments related to such matters as dispute resolution (which was addressed in the amendments), the definitions of contiguous and of furnished and equipped, reconfiguration of a school site (which was addressed in the amendments), conversion charter schools, public reporting of district’s per-square-foot charges, oversight fee, timelines, conditions pertaining to space, reciprocal indemnification, and modification of facilities by a district. 
· Questions aspects of the process followed. Following the March 2007 meeting of the SBE, a meeting was scheduled of interested parties with the SBE’s Executive Director. After that there were some modifications of the regulations. However, it was disturbing that the some changes were more regressive and appeared for the first time.
Response. The SBE’s Executive Director is at liberty to call meetings of interested and concerned parties at his discretion. At the SBE meeting on April 17, 2007, the CDE provided a specific proposal for amendments of the regulations and circulation for a 15-day public comment period in accordance with the APA. The SBE approved the CDE recommendation. The 15-day public comment period for amended regulations is prescribed in the APA. The rulemaking process has been appropriately followed.
· States that the regulations are unnecessary and overreaching and, thus, inconsistent with the APA. At the on April 17, 2007 SBE meeting the California Teachers Association indicated that the regulations were unnecessary and overreaching to the point of constituting legislation not regulation. It was also asserted that since inadequate time continued to be provided to discuss the issues that each and every change to these regulations were in violation of the requirements of the APA.

Response. Adoption of the regulations is discretionary with the SBE. The opinion of the CTA that the regulations are unnecessary was clearly articulated and, thus, considered by the SBE. The regulations are not “overreaching.” EC Section 47614 (Proposition 39) states in broad terms the people’s assignment (through the initiative process) of discretionary authority to the SBE to “adopt regulations implementing [the charter school facility provisions of Proposition 39], including but not limited to defining [specified terms], as well as defining the procedures and establishing timelines for the request for, reimbursement for, and provision of, facilities.” The SBE has allocated sufficient time for consideration of the regulations. As evidence of this fact, (1) substantial written materials have been provided to the members of the SBE (both expressing support and expressing concern and/or opposition) through the public comment process established by the APA; (2) concerns have been summarized and draft responses presented, (3) limited time has been provided at SBE meetings in January, March, and May for oral summarizing of points; and (4) essentially unlimited time was provided for presentations at a public hearing held on March 5, 2007, although no one took advantage of the public hearing opportunity. The SBE, with the assistance of the CDE, has faithfully followed the provisions of the APA in considering and acting upon the regulations.
· Questions the necessity of the regulations. 

Response. The regulations are proper as to form and are consistent with the broad grant of regulatory authority expressed in EC Section 47614 (Proposition 39). One of the purposes of review of regulations by the OAL (once adopted by the SBE, but prior to their becoming operative) is an independent determination of the regulations’ necessity and of the authority of the SBE to adopt them. If the OAL determines that any provision of these regulations fails to meet the test of necessity or exceeds the grant of regulatory authority, the provision will be turned back to the SBE with a specific expression of reasons for the determination. The OAL will be provided the full compendium of materials submitted to the SBE, including the arguments of the CTA challenging necessity and authority.
· Discusses dispute resolution. In explaining the amendment to remove all required parts of the dispute resolution proposal, the SBE indicates that such provisions should be considered in a separate regulatory package. However, the reason this section should be deleted is that it is beyond the scope of authority.

Response. The SBE does not concede that dispute resolution is beyond the scope of the broadly stated regulatory authority established in EC Section 47614(b). However, as the required parts of the dispute resolution proposal have been deleted, there is no need to address this issue further at this time.

· States that exemplification of alternatives is unnecessary. Section 11969.1(b).
Response. This subdivision incorporates a broad overarching concept in the body of regulations that does not currently exist. The necessity for the addition is its illustrative nature. 

· States that adoption of a finding and written statement of reasons reflects a selective reading of the Ridgecrest decision and reaches beyond the scope of the regulatory authority. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the broadly stated statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures…for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a reasonable procedure for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) cost.
· States that the provision relating to material change of the charter of a conversion charter school exceeds the scope of regulatory authority. Section 11969.3(d)(2).
Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. The distinction related to conversion charter schools is a function of statute, not these regulations. The regulations ensure that that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).
· States that the provision related to waiver of a statutory provision in order to change a conversion charter school’s attendance area exceeds the scope of regulatory authority and conflicts with statute. Section 11969.3(d)(2)(B) and (C).
Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). A conversion charter school, which is typically created only by petitions signed by the school site’s permanent teachers, is required by statute to grant admission preference to students residing in the “former attendance area” of the school site. This is an ongoing requirement. The regulations ensure that this statutory requirement is properly accounted for in facility-related transactions of the district, including redrawing of attendance areas or relocation of the conversion charter school to an alternate site. The regulations ensure that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).

· States that the provision related to over-allocated space reimbursement for conversion charter schools exemplifies favoritism and is overreaching. Section 11969.3(d)(2)(D).
Response. As discussed above, statute (not these regulations) establish distinguishing characteristics of conversion charter schools. This regulation effectively establishes reasonable conditions under which a conversion charter school is subject to over-allocated space reimbursement. If a district wishes to both (1) change a conversion charter school’s attendance area and/or relocate the school to another site and (2) be eligible to collect over-allocation reimbursement in the forthcoming year, the regulation harmonizes relevant statutory provisions by placing time constraints on the district’s actions. Establishing timelines is specifically mentioned in the broad grant of rulemaking authority set forth in EC Section 47614 (Proposition 39). Moreover, the SBE is given specific authority to establish reimbursement rates for over-allocated space, and has already established a provision for no reimbursement if over-allocated space is below a specified threshold. For these reasons, this regulation is properly within the broadly stated scope of the rulemaking authority.

· States that the timeline is unworkable. Section 11969.9(b).

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.

· States that the mandatory reciprocal hold-harmless/indemnification provision is unnecessary and overreaching. Section 11969.9(K)(1) and (3).
Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) would allow the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.
· States that a regulation is needed pertaining to highest and best use of facilities. Due to the confusing and sometimes unclear language, and giving preferences to one type of charter school over another, language is needed to clarify that local districts maintain authority for the highest and best use of facilities. 
Response. The regulations are not unclear. To the extent conversion charter schools are recognized as having different characteristics from other charter schools, this is a function of statute, not the regulations. School district governing boards have responsibility for the facilities owned by the district, but they must act within the context of statutory constraints, including EC Section 47614 (Proposition 39). The regulation suggested is unnecessary.
· Argues that the regulations are one-sided and overreach. I am hard pressed to recall a more one-sided, contentious process. These overreaching regulations will cause a lot of difficulty for local school districts and those students under their care and authority.
Response. The regulations were developed based upon the contributions of a broadly based workgroup. There was never an expectation that the workgroup would reach a complete consensus, nor could the workgroup members be required to do so. A similarly composed workgroup was consulted in the development of the regulations adopted in 2002. The 2002 rulemaking record documents that the regulatory proposals pursued at that time generated substantial support and substantial opposition, much the same situation that is confronted with the current rulemaking package. Some of the matters included in the proposed regulations now being proposed were matters of consensus in the workgroup, others were not. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).
	Stephanie Medrano Farland
	Senior Policy Analyst

California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director

Education Legal Alliance, California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate

Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs

California Association of School Business Officials


In a co-signed letter, the individuals above set forth numerous comments. We believe the following is a reasonably comprehensive effort to separate and address them. 
· States that some previous comments were not summarized, and reiterates previous objections. Although CDE summarized some, but not all, of Commenter’s comments in a draft Final Statement of Reasons which was presented to SBE at the March 8, 2007 meeting, no changes were made to address the concerns raised by Commenters.
Response. As the SBE took no action at its March 2007 meeting, a revised draft Final Statement of Reasons was presented to the SBE at its meeting on April 17, 2007. Between the two meetings, the CDE recommendation was modified, and (as noted) some changes were made in the draft Final Statement of Reasons. Since the commenters do not elaborate on their assertion that “not all” of their previous comments were summarized, the specific meaning is unclear. The CDE believes that the commenters’ previous comments were summarized in a reasonably comprehensive manner and that draft responses were presented in accordance with the APA. The APA does not require that every comment be addressed by changes to the regulatory package. 
· Argues that the amendments exceed scope of regulatory authority.

Response. EC Section 47614(b)(6) provides the SBE a broadly stated grant of authority to adopt implementing regulations, “including but not limited to defining [specified terms], as well as defining the procedures and establishing timelines for the request for, reimbursement for, and provision of, facilities.” The regulations are consistent with and do not exceed this broadly stated grant of authority.

· Raises concern of potential abuse in regard to participation in the rulemaking process of SBE members who have interests being addressed in the proposed regulations.
Response. If a member of the SBE believed himself or herself to be in a situation of conflict as regards participation in this rulemaking process, the member would not have participated therein.

· States that the amendments to the regulations exceed the scope of regulatory authority and that additional EC sections cited in amendments do not authorize the SBE to promulgate regulations. 

Response. As discussed above, the grant of rulemaking authority in EC Section 47614 is very broad. The regulations are consistent with and do not exceed that grant of authority. The additional EC sections included in the amendments augment the “reference” citations, not the “authority” citations. They were added for the technical reason that the EC sections noted are in fact referenced in the regulations. No changes were offered to the “authority” citations of any regulations. All cite the same authority, EC Section 47614(b).
· States that the dispute resolution procedures were improper, and that the remaining mediation procedures exceed the scope of regulatory authority. Section 11969.10.
Response. Dispute resolution is not beyond the scope of the broadly stated regulatory authority set forth in EC Section 47614(b). However, as the required parts of the dispute resolution proposal have been deleted, there is no need to address the issue further at this time. The broadly stated regulatory authority is clearly ample to provide, as the regulations do, that a dispute is subject to mediation, but only if agreeable to both parties, and then to describe the elements of mediation.

· States that exemplification of alternatives to specific compliance is unnecessary. Section 11969.1(b).
Response. The amendment to this subdivision that offers an example provides necessary illustration to a new concept that is being added to the body of regulations. The subdivision does not assert that the example provided represents specific compliance with EC Section 47614. The subdivision is not permissively stated. Rather, the subdivision states that nothing in the article “shall” prohibit implementation of alternatives to specific compliance with mutual agreement. 

· States that the requirement for a local governing board finding (in the event a charter school is not accommodated at a single site) is excessive and beyond the scope of statute, as well as the provisions of the Ridgecrest decision. Section 11969.2(d).
Response. The making of a finding by the district governing board is a reasonable way of discerning the body’s conclusion (after evaluating various alternatives) that a charter school cannot be accommodated at a single site. A statement of reasons alone may have ambiguities. It is in the interest of the local board to have its conclusion documented in the form of a finding. The scope of the SBE’s regulatory authority is very broad, and it expressly includes establishment of “procedures” to be followed in the provision of facilities by districts to charter schools.
· States that treating conversion charter schools differently is not allowed by the enabling statute, EC Section 47614. Section 11969.3(d)(2). 

Response. Enactment of EC Section 47614 (Proposition 39) did not negate other provisions of statute related to charter schools. This regulation harmonizes provisions of statute related to charter schools established by conversion of existing school sites with the provisions of EC Section 47614 (Proposition 39). A conversion charter school unarguably has a direct and immediate relationship to the site that is the subject of the conversion effort, which typically requires petition signatures from the site’s permanent teachers. The distinction related to conversion charter schools is a function of statute, not these regulations. The regulations ensure that that all relevant statutes are respected, and none is overlooked. The regulations do not exceed the scope of the regulatory authority, which broadly covers implementation of EC Section 47614 (Proposition 39).

· States that the provision establishing a prerequisite to changing a conversion charter school’s attendance area is in conflict with statute. Section 11969.3(d)(2)(B). 
Response. Although generally requiring a charter school to admit all pupils who wish to attend, EC Section 47605(d)(1), by its own terms, establishes an exception for conversion charter schools, requiring them to give admission preference to pupils who reside within the school’s “former attendance area” (prior to conversion to charter status). The statutory obligation is ongoing, unless waived. Therefore, a waiver is essential if the attendance area of the school is to be changed and consequently impact the charter school’s utilization of facilities. The regulation is a responsible harmonizing of the statutory provisions relating to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The regulation is within the broadly stated scope of regulatory authority established by EC Section 47614(b).
· States that conversion charter schools created under the Immediate Intervention/Under Performing Schools Program (II/USP) and High Priority School Grant Program (HPSGP) are not bound to school sites and, therefore, the regulation addressing them is not necessary. Section 11969.3(d)(2)(C).
Response. EC Sections 52055.5, 52055.55, and 52055.650, to the extent they provide for creation of charter schools by conversion under the II/USP and HPSGP, are all specific to “the existing schoolsite.” As a prerequisite to relocating such a school, once converted to charter status, the tie to “the existing schoolsite” needs to be waived. Otherwise, the statute is simply being ignored. The regulations harmonize the aforementioned statutes with the provisions of EC Section 47614 (Proposition 39). The regulations are within the broadly stated scope of regulatory authority established in EC Section 47614(b).
· States that the exemption of conversion charter schools from over-allocated space reimbursement is based on an erroneous notion and conflicts with statute. Section 11969.3(d)(2)(D).
Response. As discussed above, statutes (not these regulations) establish distinguishing characteristics of conversion charter schools. This regulation establishes reasonable conditions under which a conversion charter school is subject to over-allocated space reimbursement. If a district wishes to both (1) change a conversion charter school’s attendance area and/or relocate the school to another site and (2) be eligible to collect over-allocation reimbursement in the following fiscal year, the regulation harmonizes relevant statutory provisions by imposing a timeline on the district’s actions. Establishing timelines is specifically mentioned in the rulemaking authority set forth in EC Section 47614 (Proposition 39). Moreover, the SBE is given specific authority to establish reimbursement rates for over-allocated space, and has already established a provision for no reimbursement if over-allocated space is below a specified threshold. For these reasons, this regulation is properly within the scope of the rulemaking authority.

· States that the timeline specified in regulations for districts to respond to charter schools’ facilities requests and to prepare preliminary proposals is so compressed as to be unworkable. Section 11969.9(b) and (f).

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.
· States that provision related to the written facilities request is confusing, undermines the law as set forth in the Environmental Charter High School decision, and is otherwise problematic. Section 11969.9(c).
Response. Commenters point out a typographical error in this subdivision which is acknowledged. Substantively, though, the subdivision is clear in its listing of items to be included in a facilities request. The language pertaining to documentation of students meaningfully interested in attending the school comes from the Environmental decision and is entirely consistent with it. In regard to the form to be prepared by the CDE, as indicated in the Initial Statement of Reasons, “Input received in the workgroup process suggested that a common, standardized form for submission of facilities requests would greatly assist with implementation of Education Code section 47614.” In the amendments, it is made clear that use of the form (provided the form is filled out in accordance with the instructions and includes any required attachments) constitutes a complete request. It makes no sense to require all charter schools to use a specific form, but then not have that form (when fully filled out) constitute a complete request.

· States that the requirement for the preliminary proposal to include “all conditions pertaining to the space” is unclear in relationship to Section 11969.9(k) that requires negotiation of an agreement regarding facility use. Section 11969.9(f).

Response. The amendments to this subdivision added a provision for the preliminary proposal to include a draft of any proposed agreement pertaining to the charter school’s use of the space. This amendment is intended to coordinate this subdivision with the provisions of Section 11969.9(k). 
· States that the requirement to describe comparison school sites is unclear and overbroad, and that the requirement to describe the differences between the preliminary proposal and the charter school’s facilities request is equally confusing. Section 11969.9(f).

Response. The term “description” is commonly understood and does not need further elaboration. The purpose of the descriptions is to provide a basis for dialogue and negotiation prior to issuance of a final notification by the district. For a charter school’s response to a district’s preliminary proposal to be informed and specific, it is essential that the descriptions required in this subdivision be provided.
	Frank W. Passarella
	Superintendent, Lake Elsinore Unified School District


· Objects to special accommodations for conversion charter schools. Section 11969.3(d).
Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to requirement for a finding and written statement of reasons if a charter school is not accommodated at a single site. Section 11969.2(d).
Response. The requirement for a finding and written statement of reasons ensures that a district’s action is appropriately documented in relation to the Court of Appeal’s decision in the Ridgecrest case. The regulation does not exceed the broad statutory rulemaking authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable procedure for ensuring compliance with the statute as interpreted by the Court of Appeal. The content of a finding and statement of reasons is an essential prerequisite to local decision making. Public disclosure of that content should impose minimal (if any) additional workload.
· Objects to the timeline specified in regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.
Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.
· Objects to reciprocal hold-harmless/indemnification provision. Section 11969.9(k).
Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) allows the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.
· Urges rejection of the regulations.
Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broadly stated grant of authority to adopt regulations set forth in EC Section 47614(b).
	Deborah S. Bailey
	Deputy Superintendent, Chief Business Official

Modesto City Schools

	Craig B. Drennan
	Assistant Superintendent, Administrative Services

Cutler Orosi Joint Unified School District

	Patricia Hamilton
	Superintendent, Pierce Joint Unified School District

	Elias Jouen
	Chief Business Official, Banning Unified School District

	L. McLean King
	Superintendent, Encinitas Union School District

	Brenda Miller
	Superintendent, Livermore Valley Joint Unified School District

	Frank N. Murphy
	Superintendent, Cutler Orosi Joint Unified School District

	G. Wayne Oetken
	Assistant Superintendent, Business Services

Cajon Valley Union School District

	Ramon Oyervidez
	Assistant Superintendent, Student Services

Cutler Orosi Joint Unified School District

	Rob Schamberg
	Superintendent, Black Oak Mine Unified School District

	Joan Sodergren
	Vice President, Board of Trustees

Westside Union School District

	Larry Stark
	Assistant Superintendent, Facilities & Operations

Rocklin Unified School District

	Michael J. Stuart
	Superintendent, Shasta Union High School District

	David J. Vierra
	Superintendent, Antelope Valley Union High School District

	Barbara B. Wilson
	Superintendent, Jefferson School District


The individuals above sent separate letters, but the letters contained very similar content. The comments are as follows:

· Objects to special accommodations for conversion charter schools. Section 11969.3(d).
Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to the timeline specified in the proposed regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.
· Objects to expanded definition of “furnished and equipped.” Section 11969.2(e).

Response. There were no changes to this subdivision in the amendments. Setting that aside, however, the proposed modifications of this subdivision make revisions that are clarifying and at least one is specifically narrowing in nature. The reference to “all” furnishings and equipment is narrowed to “reasonably equivalent” furnishings and equipment and tied back to “the comparison group schools.” Input received in the workgroup process indicated that both changes would make the subdivision more amenable to practical administration. The reference “conduct classroom-based instruction” is divided into two component parts: “conduct classroom instruction” and “provide for student services that directly support classroom instruction.” The division into the two components makes the reference clearer, and brings this subdivision into alignment with section 11969.3 which provides (in addition to teaching station space) for the inclusion of specialized classroom space and non-teaching station space. This reorganization more clearly reflects the intent of EC Section 47614 that the facilities made available to a charter school (whether teaching station space, specialized classroom space, or non-teaching station space) be furnished and equipped. The subdivision does not currently reference to the use of the terms “furnishings and equipment” in the California School Accounting Manual (CSAM). A reference to CSAM, which is a reliable and reasonably exhaustive source document, is added. The CSAM reference replaces a limited, partial list of examples of furnishings and equipment. The subdivision does not currently exclude furnishings and equipment acquired with non-district resources. That oversight is rectified. A school district should not be obligated to provide furnishings and equipment that have been acquired in comparison group schools by non-district resources, such as parent fundraising, grants, or donations from businesses.
· Objects to the change in the definitions of “reasonable consideration” and “contiguous,” i.e., principally the requirements to give the “same consideration” to charter school students in implementing EC Section 47614 and to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures…for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) additional workload.

· Objects to the provision related to “substantially rent free” facilities. Section 11969.7(f).
Response. This subdivision was not changed by the amendments. Setting that aside, however, the proposal is necessary to harmonize EC Section 47614 (Proposition 39) with the pre-existing provisions of EC Section 47613 pertaining to supervisorial oversight charges. 
· Objects to failure of regulations to address “the long list of concerns school districts have” and urges rejection of the regulations.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

	Ronald N. Lebs
	Business Manager/CBO, Sylvan Union School District


· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).
· Objects to expanded definition of “furnished and equipped.” Section 11969.2(e).

Response. There were no changes to this subdivision in the amendments. Setting that aside, however, the proposed modifications of this subdivision make revisions that are clarifying and at least one is specifically narrowing in nature. The reference to “all” furnishings and equipment is narrowed to “reasonably equivalent” furnishings and equipment and tied back to “the comparison group schools.” Input received in the workgroup process indicated that both changes would make the subdivision more amenable to practical administration. The reference “conduct classroom-based instruction” is divided into two component parts: “conduct classroom instruction” and “provide for student services that directly support classroom instruction.” The division into the two components makes the reference clearer, and brings this subdivision into alignment with section 11969.3 which provides (in addition to teaching station space) for the inclusion of specialized classroom space and non-teaching station space. This reorganization more clearly reflects the intent of EC Section 47614 that the facilities made available to a charter school (whether teaching station space, specialized classroom space, or non-teaching station space) be furnished and equipped. The subdivision does not currently reference to the use of the terms “furnishings and equipment” in the California School Accounting Manual (CSAM). A reference to CSAM, which is a reliable and reasonably exhaustive source document, is added. The CSAM reference replaces a limited, partial list of examples of furnishings and equipment. The subdivision does not currently exclude furnishings and equipment acquired with non-district resources. That oversight is rectified. A school district should not be obligated to provide furnishings and equipment that have been acquired in comparison group schools by non-district resources, such as parent fundraising, grants, or donations from businesses.

· Objects to the change in the definitions of “reasonably equivalent” and “contiguous,” i.e., principally the requirements to give the “same consideration” to charter school students in implementing EC Section 47614 and to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The language included in the regulation pertaining to a district’s evaluation and accommodation of a charter school’s request is extracted from the Court of Appeal’s own summarization of a critical point within the Ridgecrest decision. The decision states, “In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. That is, we interpret ‘reasonably equivalent’ and ‘shared fairly’ to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be ‘contiguous.’” The language of the regulation is a fair summary of the court’s holding in the Ridgecrest decision. In regard to the provision for a finding and written statement of reasons, the regulation does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) cost.

· States that the proposed regulatory changes serve only to strengthen the position of the charter schools at the expense of traditional education.
Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

	Joseph W. Rudnicki
	Superintendent, Sunnyvale School District

	Donald A. Stabler
	Deputy Superintendent, Torrance Unified School District


The individuals above sent separate letters, but the letters contained very similar content. The comments are as follows: 

· Objects to special accommodations for conversion charter schools. Section 11969.3(d).

Response. Statutes, not these regulations, establish distinguishing characteristics of conversion charter schools. The regulations are necessary to harmonize the statutes pertaining to conversion charter schools with the provisions of EC Section 47614 (Proposition 39). The proposed regulations are within the broad scope of regulatory authority set forth in EC Section 47614(b).

· Objects to the requirement to provide a finding and written statement of reasons if not accommodating a charter school at a single site. Section 11969.2(d).

Response. The provision for a finding and written statement of reasons is consistent with and does not exceed the statutory authorization. EC Section 47614 (Proposition 39) specifically states that the implementing regulations include (and are not limited to) “procedures….for the request for, reimbursement for, and provision of, facilities.” Adoption of a finding and written statement of reasons is a perfectly reasonable means for ensuring compliance with statute as interpreted by the Court of Appeal. As the content of a finding and statement of reasons is an essential prerequisite to local decision making, public disclosure of that content should impose minimal (if any) workload.

· Objects to the timeline specified in the proposed regulations for districts to respond to charter schools’ facilities requests. Section 11969.9.

Response. The proposed timeline is a compromise that balances the time needed for charter schools to determine and provide accurate projections of average daily attendance (ADA) and to respond to district concerns, proposals, and offers, with the time needed for districts to evaluate the charter schools’ projections (and other aspects of the schools’ facilities requests) and prepare their preliminary proposals and final offers. Moving the timeline back would result in less accurate ADA projections and could result in more, not less, work for districts and charter schools. Essentially any timeline will be challenging for districts with numerous active charter schools. However, typically such districts are larger and have more staff assigned to the work.
· Objects to the provision related to charter school facilities requests submitted on a CDE-produced form constituting complete requests. Section 11969.9(c)(3)(B).

Response. As indicated in the Initial Statement of Reasons, “Input received in the workgroup process suggested that a common, standardized form for submission of facilities requests would greatly assist with implementation of Education Code section 47614.” In the amendments, it is made clear that use of the form (provided the form is filled out in accordance with the instructions and includes any required attachments) constitutes a complete request. It makes no sense to require all charter schools to use a specific form, but then not have that form (when fully filled out) constitute a complete request.
· Objects to reciprocal hold-harmless/indemnification provision. Section 11969.9(k).

Response. The identified provision was not changed in the amended regulations. Setting that aside, however, the reciprocal hold-harmless/indemnification provision was identified in the workgroup process as a responsible practice to protect the public investment in the facilities used by the charter school, the employees (and volunteers) who work in the facilities, and the school children who attend school in the facilities, whether enrolled in the charter school or in a district-run program. Thus, there is adequate justification to include a requirement for the reciprocal provision in this regulation. It is certainly related to the provision of facilities within the meaning of EC Section 47614(b)(6). If there is mutual agreement that the reciprocal provision is unneeded in a specific instance, Section 11969.1(b) would allow the district and charter school not to establish it. In some instances, the provision may not be necessary in a locally funded charter school, for example. In a locally funded charter school, the school’s finances are integrated in the district’s budget, and the school does not have a separate account in the county treasury. Approximately one-third of the state’s charter schools are locally funded.

· Urges rejection of the regulations unless objections are addressed.

Response. The CDE has endeavored to present the SBE a regulatory proposal that combines some technical and relatively non-controversial changes with some substantive changes addressing contentious issues that have arisen during the years the existing regulations have been operative. The CDE believes the proposals are fair and appropriate, and that they balance the interests of districts and charter schools in relation to the implementation of EC Section 47614 (Proposition 39). The proposed regulations are consistent with the SBE’s broad grant of authority to adopt regulations set forth in EC Section 47614(b).

COMMENTS EXPRESSING SUPPORT

	Adnan Doyuran
	Principal, Momentum Middle School

	Ana Teresa Fernandez
	No Title Listed

	Kelly L. McDole
	No Title Listed

	Heather O’Daniel
	No Title Listed

	Frances Sassin
	Treasurer, Journey School Board of Directors

	Karen Straughan
	TIP (Theory Into Practice) Academy

	Irene Sumida
	Director, Fenton Avenue Charter School

	Karl Yoder
	No Title Listed

	Caprice Young
	President and Chief Executive Officer

California Charter Schools Association


The individuals above sent separate letters in support of adopting the regulations as amended. The letters contained very similar content. The comments include: 

· Strongly urges the SBE to approve the final adoption of these regulations at the May meeting without any further amendments.
· States that , while deletion of definitive dispute resolution is disappointing, adoption of the current draft is the best option at this time.
Response. The commenters support adoption of the regulations as amended.

	Neal E. Rosenberg
	Board Member, College School District*


*Though identifying himself in this way, the individual indicated that he was expressing personal support for the regulations. He noted that College School District includes Santa Ynez Valley Charter School. The comment is as follows: 

· Supports regulations in order to support all students in the district in the effort to achieve an education.
Response. The commenter supports adoption of the regulations as amended.

	Granada Hills Charter High School

	Brian Bauer
	Executive Director

	Sonja Eddings Brown
	Governing Board President and Parent

	Steve Bourgouin
	Governing Board Teacher Member

	Adriana Coria
	Governing Board Classified Member

	Elizabeth Cox
	Governing Board Teacher Member

	Martin Eisen
	Governing Board Teacher Member

	Joan Lewis
	Governing Board Administrator Member

	Pat Mitchell
	Governing Board Teacher Member

	James W. Salin
	Governing Board Parent Member


In a co-signed letter, the individuals above expressed support for the regulations as amended. The comments include:
· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools and the provision related to the oversight fee.
Response. The commenters support adoption of the regulations as amended.

	Pacoima Charter School

	J. Irene Smerigan
	Executive Director

	Sylvia Fajardo
	Director of Instruction

	Agustin Mena
	Governing Board Teacher Member

	Peter Schneider
	Curriculum Council Chair, Teacher


In a co-signed letter, the individuals above expressed support for the regulations as amended. The comments include:
· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools.
Response. The commenters support adoption of the regulations as amended.

	Eva Torres
	Parent Center Director, Pacoima Charter School


English and Spanish copies of a letter of support for the regulations as amended were submitted by the above individual, along with 16 pages headed “Pacoima Charter School parents’ signatures.” The pages contained a total of 308 signatures. The comments include:
· Supports the recent proposed amendments to the regulations.
· Strongly urges approval at the May meeting without any further amendments.
· Supports in particular the provisions related to conversion charter schools 
Response. The commenter supports adoption of the regulations as amended.

LATE COMMENTS (CONCERNS OR OBJECTIONS)
	Joseph D. Condon
	Superintendent, Lawndale Elementary School District

	Wael Elatar
	Facilities Administrator

San Bernardino City Unified School District

	Wendy H. Wiles
	Legal Counsel, San Bernardino City Unified School District


Because letters from the individuals above were received after the close of the 15-day public comment period, no responses are provided.
LATE COMMENTS (SUPPORT)
	Lincoln Fish
	Board President, San Diego Cooperative Charter School

	Deborah Hazelton
	Principal, Theory Into Practice (TIP) Academy

	Amy Dresser Held
	Executive Director, Palisades Charter High School

	Wendy Ranck-Buhr
	Principal, San Diego Cooperative Charter School

	Ken Rochells
	Business Manager, San Diego Cooperative Charter School


Because letters from the individuals above were received after the close of the 15-day public comment period, no responses are provided
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