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	CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2007 AGENDA

	SUBJECT

Community-Based English Tutoring Program: Approve Commencement of the Rulemaking Process for the Amendment of California Code of Regulations, Title 5, Section 11315 and the Addition of Section 11315.5
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE): 
· Approve the proposed regulations; 
· Approve the Initial Statement of Reasons; 
· Approve the Notice of Proposed Rulemaking; and

· Direct staff to commence the rulemaking process. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION



The Community Based English Tutoring (CBET) Program is authorized by California Education Code (EC) sections 315 and 316, enacted by Proposition 227 in June 1998. The statute allocated annual funding of $50 million dollars each year through fiscal year (FY) 2006-07. Senate Bill (SB) 368 was passed by the legislature in August 2006 and approved by the Governor in September 2006. This bill will extend the CBET Program while adding a number of new provisions. Beginning in FY 2007-08, the funding for CBET Programs will be provided pursuant to an appropriation in the annual Budget Act.
CDE staff presented a request to approve the proposed regulations to the SBE at the January 2007 SBE meeting. The motion was to resubmit the item for approval in the March SBE meeting.
	SUMMARY OF KEY ISSUES


Proposition 227 requires the State to encourage family members and other adults to provide personal English language tutoring to children coming from backgrounds of limited English proficiency. California Code of Regulations, Title 5, authorized funding appropriation for CBET Programs under EC Section 11315 and in EC sections 315 and 316. SB 368 amends the regulations with the addition of EC sections 315.5, 316.5, and 317.

	SUMMARY OF KEY ISSUES (Cont.)


SB 368 would require each school district, as a condition for receiving funding for FY 2007-08, to develop a plan, to be approved by the school district governing board, certifying that the agency will accomplish certain objectives relating to providing personal English language tutoring to children from backgrounds of limited English proficiency. New regulations further require the governing board of the school district, 
as a condition for receiving funding under the bill for FY 2008-09 and each FY thereafter, to collect data, review, revise, and approve the plan. The plan is to be reviewed, and revised as necessary, not less than once every three years. The new provisions ask that CBET administrators and staff review the achievement levels of adults and students participating in the program as they make progress toward English language proficiency. The CDE is asking for approval of the regulation to EC Section 11315 and the addition of EC Section 11315.5 to reflect the inclusion of EC sections 315.5, 316.5, and 317.
	FISCAL ANALYSIS (AS APPROPRIATE)


The funding level for CBET Programs was established in June 1998 to be an annual appropriation of $50 million dollars for a period of ten years. Beginning in FY 2007-08 this program will be considered as an item in the annual Budget Act.

	ATTACHMENT(S)


Attachment 1: Title 5. EDUCATION, Division 1. California Department of Education, Chapter 11. Special Programs, Subchapter 4. English Language Learner Education (3 Pages)
Attachment 2: Initial Statement of Reasons (2 Pages)

Attachment 3: Notice of Proposed Rulemaking (4 Pages)

Attachment 4: Economic and Fiscal Impact Statement (5 Pages) (This attachment is not 
available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)
  Title 5.  EDUCATION

Division 1.  California Department of Education

Chapter 11. Special Programs
Subchapter 4. English Language Learner Education

§ 11315. Community-Based English Tutoring (CBET) Programs.


In distributing funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317, the State Superintendent of Public Instruction shall allocate the funds and local educational agencies shall disburse the funds at their discretion consistent with the following:


(a) The funds made available by Education Code sections 315, and 315.5, 316, 316.5, and 317 shall be apportioned by the State Superintendent of Public Instruction to local educational agencies offering Community-Based English Tutoring based upon the number of limited English proficient (LEP) pupils identified in the Annual Language Census Survey from the prior year.


(b) The governing boards of local educational agencies may disburse these funds at their discretion to carryout the purposes of this section. Local educational agency governing boards shall require providers of adult English language instruction which receive funds authorized by Education Code sections 315, and 315.5, 316, 316.5, and 317 to maintain evidence that adult program participants have pledged to provide personal English language tutoring to California school pupils with limited English proficiency.


(c) Local educational agencies may use these funds for direct program services, community notification, transportation services, and background checks pursuant to Education Code section 35021.1 related to the tutoring program.


(d) Local educational agencies shall not receive any funds pursuant to Education Code sections 315, 315.5, 316, 316.5, and 317 until the first day that chapter 3 (commencing with section 300) of Part 1 of the Education Code is operative for that local educational agency.

NOTE: Authority cited: Sections 316, and 316.5, 33031 and 35021.1, Education Code. Reference: Sections 315, and 315.5, 316, and 317, Education Code.
§ 11315.5.  Local Education Agencies Assurances of Compliance.


In addition to assurances specified in Education Code section 35021.1, a Local Education Agency (LEA) applying for Community-Based English Tutoring funding shall provide assurances to the State Board of Education that:


(a) The LEA shall certify that it has read and is familiar with the regulations governing the program, which include California Code of Regulations, title 5, sections 11315 and 11315.5, and that it will implement the goals;


(b) The LEA will develop a Community-Based English Tutoring plan in accordance with the SB 368 additions of Education Code sections 315.5, 316.5 and 317.  The plan shall be approved by the governing board of the school district and shall be reviewed and revised as necessary, not less than once every three years;


(c) The LEA shall retain, for no less than five years, all records related to the training, attendance, and reading achievement of adult English-as-a-second-language learners who pledge to provide tutoring to pupils with limited-English-language proficiency. The format of such records shall be substantially similar to the CBET Data Collection Template located on the web at http://www.cde.ca.gov/sp/el/cb/. 

(d) The LEA shall maintain data-based records that include, but not limited to, measurable English reading growth of adult English language learners participating in the Community-Based Tutoring program; and,


(e) The LEA shall maintain district level data pertaining to, but not limited to: 

(1) improvement in attendance of pupils participating in the tutoring program; 

(2) achievement progress of K-12 pupils tutored by Community-Based English Tutoring as measured by the English language development test administered under section 60810; and


(3) review of individual K-12 pupil data from the Standardized Testing and Reporting program, under Education Code section 60640, to determine progress of pupils tutored by adults who have been trained as a tutor. 
NOTE: Authority cited: Section 313, Education Code.  Reference: Sections 315, and 315.5, 316, and 317, Education Code.
11-29-06 [California Department of Education]

Initial Statement of Reasons

Section 11315. Community-Based English Tutoring (CBET) Program

Section 11315.5.  Local Education Agencies Assurances of Compliance

SPECIFIC PURPOSE OF THE REGULATION 
The proposed amendments will provide for accountability measures to be made available to the State as requested from districts that receive funding for Community-Based English Tutoring (CBET) Programs. The new section requires a CBET plan to be approved by the governing board of funded districts. The regulations clarify the steps and requirements for the development of the plan and for the collection and analyses of data to revise the plan as necessary.
NECESSITY/RATIONALE

This proposed Title 5 regulation amends the existing regulations under the CBET Program. Revisions and amendments establish assurances that CBET funded districts have a plan, approved by the local governing board that will include the use of assessment data for review and revision of the plan. The intent of the CBET program is to instruct adult participants who pledge to provide English language tutoring to improve the English language proficiency of kindergarten through grade twelve students with limited English proficiency. 

Section 11315 - The amendments to this section include citations to California Education Code (EC) sections 315.5, 316.5, and 317 from the chartered Senate Bill 368. 

Section 11315(d) – This subdivision was added to ensure that districts will not receive CBET funding until such time that chapter 3 of Part 1 of EC is operative for the district.
Section 11315.5 - The addition of this section will clarify the elements required to be part of a CBET plan and the necessary assessment of all program participants.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS

The State Board of Education (SBE) did not rely upon any technical, theoretical, or empirical studies, reports or documents in proposing the adoption of these regulations.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

These proposed regulations require the governing board, of districts seeking appropriation of CBET funds, to develop and approve a plan with built in monitoring and improvement provisions. The plan is expected to include strategies for collecting assessment information attesting to the effectiveness of the program. Governing boards are required to review the assessment data and to revise the CBET plan when necessary, or at the least once every three years.

No other alternatives were presented to or considered by the SBE.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations would not have a significant adverse economic impact on any business because they relate only to school districts.

11-29-06 [California Department of Education]

STATE OF CALIFORNIA                                                                                                                                        ARNOLD SCHWARZENEGGER, Governor

	CALIFORNIA STATE BOARD OF EDUCATION
1430 N Street, Room 5111

Sacramento, CA  95814
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO TITLE 5, CALIFORNIA CODE OF REGULATIONS 

REGARDING COMMUNITY-BASED ENGLISH TUTORING (CBET) PROGRAMS

 [Notice published March 23, 2007]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 10:00 a.m. on May 8, 2007 at 1430 N Street, Room 4305, Sacramento.  The room is wheelchair accessible.  At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest.  The SBE requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements.  No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on May 8, 2007.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text.  With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony if a public hearing is held, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority: Sections 315, 315.5, 316, 316.5, 317, Education Code.

Reference: Sections 313, 1302, 11303, 11315, 11510, 33031, 35021.1, and 60810, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Proposition 227, an initiative statute approved by the voters at the June 2, 1998, statewide primary election, requires the state to encourage family members and others to provide personal English language tutoring to children coming from backgrounds of limited English proficiency. This requirement was fulfilled under the California Code of Regulations, title 5, section 11315, to commit funding for Community-Based English Tutoring (CBET) Programs and the additions EC sections 315 and 316.
Senate Bill 368, English language tutoring, would require each school district, as a condition for receiving funding under the bill for the 2007-08 fiscal year, to develop a plan, to be approved by the school district governing board. This plan will certify that the agency will accomplish certain objectives relating to providing personal English language tutoring to children from backgrounds of limited English proficiency. Appropriations for CBET Programs will hence forth be considered during the annual Budget Act.
The bill would require a school district, as a condition for receiving funding under the bill for any fiscal year, to collect certain data for use in revising and updating the plan.

The bill would require the governing board of the school district, as a condition for receiving funding under the bill for the 2008-09 fiscal year and each fiscal year thereafter, to review, revise as necessary, and approve the plan. The bill would require the plan to be reviewed, and revised as necessary, not less than once every three years. The bill would require the governing board to consider, during its review, the specified data collected by the school district.
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  None
Cost or savings to state agencies:  None
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None
Other non-discretionary cost or savings imposed on local educational agencies:  None
Cost or savings in federal funding to the state:  None
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None
Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  None
Effect on small businesses:  The proposed regulations would not have a significant adverse economic impact on any business because they relate only to school districts and not to small business practices.

CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Mark Klinesteker, Education Programs Consultant

David Almquist, Education Programs Assistant

Language Policy and Leadership Office

California Department of Education

1430 N Street, Room 4309

Sacramento, CA 95814
M. Klinesteker – Telephone: 916-319-0271

E-mail: mklinesteker@cde.ca.gov
D. Almquist – Telephone: 916-323-5124

E-mail: dalmquis@cde.ca.gov 
INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability, who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Mark Klinesteker, Language Policy and Leadership Office, 1430 N Street, Sacramento, CA, 95814; telephone, 916-319-0271; fax, 916-319-0138. It is recommended that assistance be requested at least two weeks prior to the hearing.
