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STAFF MEMORANDUM

TO:

STATE BOARD OF EDUCATION MEMBERS

FROM:
SBE STAFF

DATE:

February 27, 2007

RE:
BOARD ITEM #14 – Regulations for Community-Based English Tutoring
Issue

Should the board approve commencement of the rulemaking process for the Community-Based English Tutoring Program (CBET) that has been extended by the enactment last September of SB 368 (Escutia).  The program was established by Proposition 227 (the Unz Initiative) in 1998.  SB 368 is an attachment to this comment.
This program was created by Prop. 227 for family members and other adults who pledge to offer personal English tutoring to assist school pupils who are learning English.  This tutoring will reinforce English instruction that children receive at school.  Programs funded pursuant to SB 368 are required to be provided through schools or community organizations.  Funds are disbursed by the Superintendent of Public Instruction (SPI) to school districts.  The districts will direct funds to schools or community organizations.
Recommendation

Approve commencement of the rulemaking process.  
If the California Department of Education (CDE) finds that a district has failed to comply with any requirement that is a condition for receiving funds, the SPI could refuse to disburse more money to that district.  Whether CDE will have the ability to audit CBET districts for compliance is another question.
Background 
1. These proposed regulations were presented to the board at its January meeting, but members expressed reluctance to approve them because of a lack of accountability for use of state funds.  Prop. 227 provided $50 million per year with a similar lack of accountability.  Funding for CBET in accordance with SB 368 will depend on annual Budget Act appropriations.
2. Regulations clarify language of a statute.  They also contain details or procedures needed to implement a statute.  Regulations cannot amend or enhance requirements of a statute.  The Office of Administrative Law (OAL) discourages agencies from writing regulations that repeat the language of the associated statute.
3. SB 368 is a brief bill.  As a condition of receiving program funds, participating districts must adopt a plan that is approved by the district board.  The plan must include specified provisions, and it must be revised as necessary every 3 years.  The statute does not direct CDE to monitor or audit preparation, approval or implementation of district plans.
4. As a condition of receiving funds, a district is required to collect specified data “for use in updating its plans and to make available to the state as requested.”  CBET districts must provide a pretest and posttest of reading achievement for adults in the program.  Districts are also directed to review California English Language Development Test (CELDT) results to determine whether school pupils demonstrate increased English achievement after being tutored by CBET participants.
5. The proposed regulations require districts to retain for at least 5 years all records related to training, attendance, and reading achievement of adults who have enrolled in CBET.  SB 368 directs districts to make data available to the state as requested.  
Conclusion
CDE has written regulations that are consistent with the statute.  If more enforcement or oversight of CBET districts is desired, the legislature and governor will have to change the law.
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