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CALIFORNIA STATE BOARD OF EDUCATION
March 2007 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by San Bernardino City Unified School District to waive portions of Education Code (EC) sections 45272(a) and 45310, relating to the responsibilities of the Personnel Commission and its Directors. Since these persons have not performed their mandated duties regarding filling vacancies in the classified services classification, the district is requesting this waiver so they can hire and pay classified employees using a designated district official, pending other resolution of the problem.
Waiver Number: 11-10-2006
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
1. District must continue to follow all or the statute and regulations in EC Chapter 5: Classified Employees EC 45100 – 45460, except for the sentences requested for waiver;

2. District must appoint Karen Hock, Director of Classified Human Resources, to perform the duties of the Personnel Director and Commission, for the duration of the waiver, and to incur all responsibility for violation of the rules as stated in EC 45310 (last sentence), and all of EC 45317;

3. The period of request shall be from 3/8/07 to 9/9/07, six months total, to allow district to hire sufficient employees to begin the 2007-08 school year; and
4.  Waiver will terminate if other resolution to the problem is found.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


A waiver of this type has never been heard the State Board of Education. San Bernardino City Unified School District adopted the merit system in 1967 and has approximately 2,000 classified employees. A merit system may be voted into a district by a vote of the classified employees following the submission of a petition requesting an election. Approximately 100 school districts in California utilize the merit system.
The Personnel Commission is an independent body composed of three persons appointed for three-year staggered terms. The three member body is comprised of one appointment from the school board, one appointment from the classified employees’ union and then the two members must agree on a third neutral commissioner. In the event the third neutral commissioner cannot be agreed upon, the appointment is made by the State Superintendent of Public Instruction. (State Education Code 45246)

The Personnel Commission is responsible for maintaining a merit system for classified employees of the school and for fostering the advancement of a career service for such employees. To execute these responsibilities, the State Education Code provides that the Personnel Commissioners shall classify positions; hear appeals of disciplinary and dismissal matters, and protests involving examinations, selection and appointment procedures; and prescribe rules related to a variety of personnel practices. (State Education Code 45220 through 45320)

	SUMMARY OF KEY ISSUES


Request by to waive portions of EC sections 45272(a) and 45310, relating to the responsibilities of the Personnel Commission and its Directors. 

Attachment 3 is an Executive Summary of a long term problem in the hiring of classified staff at the district, and Attachment 5 is a chronology of events. 

As of February 5, 2007, there are almost 500 vacancies in these classified classifications, which include 3 school police officers, 8 campus security officers, computer systems analysts, and hundreds of other vital personnel from accounting, personnel, classroom support, translators, clerical, maintenance, food service, janitors, and transportation. The district has been required since April 27, 2006, to hire only emergency or temporary employees (many are on “daily rate” pay scales) into the positions to continue district essential operations. A complete listing of vacancies is on Attachment 6.
The district has filed a Writ of Mandate (Case # SCVSS 1412168) with the Superior Court in San Bernardino County against the Personnel Commission and its Directors.

This action first went to the court on February 2, 2007 and has been continued to March 16, 2007.

In addition the Superintendent of Public Instruction has attempted to relieve the problem by appointing a third neutral commission as allowed in EC 45246. The process was suspended in December 2006, when the local school board appointed commissioner resigned mid-term. The local school board filled the vacancy immediately, but it was advised to the Superintendent of Public Instruction that the process of appointing the third neutral commissioner go back to the local level through the process for a second time. The SBCUSD Personnel Commission met on January 24, 2007 to interview and nominate a new commissioner. A commissioner was nominated and may be appointed to the commission on February 21, 2007. This may, or may not resolve the issue.
However the district requests that this waiver request be also considered, as a short term solution to hire permanent employees for the 2007-08 school year. In waiving only specific references to duties of the Personnel Director and the Commission in the requested sections (See attachment 2), the district promises, as a condition of waiver approval to do the following:
1. District must continue to follow all or the statute and regulations in EC Chapter 5: Classified Employees EC 45100 – 45460, except for the sentences requested for waiver;

2. District must appoint Karen Hock, Director of Classified Human Resources to perform the duties of the Personnel Director and Commission, for the duration of the waiver, and to incur all responsibility for violation of the rules as stated in EC 45310 (last sentence), and all of EC 45317;

3. The period of request shall be from 3/8/07 to 9/9/07, six months total, to allow district to hire sufficient employees to begin the 2007-08 school year; and
4. Waiver will terminate if other resolution to the problem is found.
In recognition to the possible disruption of educational services to the students in the San Bernardino City USD, as well as the possible jeopardizing of student and employee health and safety with the continuation of the current circumstances described. The California Department of Education recommends approval of this waiver with specific conditions as listed. 
Authority for Waiver: EC Section 33050

Period of request: March 9, 2007 to September 9, 2007 

Six months total, to allow district to hire sufficient employees to begin the 2007-08 school year, waiver will terminate if other resolution to the problem is found.
(Note: Original district request was for November 11, 2006 to June 30, 2006)
Local board approval date(s): October 19, 2006 and Board Resolution of October 3, 2006 (attached)
Public hearing held on date(s): October 19, 2006
Bargaining unit(s) consulted on date(s):  October 17, 2006 and October 18, 2006  
Name of bargaining unit/representative(s) consulted: California State Employees Association (CSEA) Local 183, Ken Holt, President
Position of the other union in the district will be presented at the SBE meeting.

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose (CSEA)
Comments (if appropriate):

The CSEA bargaining unit does not support the waiver because they believe the Personnel Commission is functioning and performing all duties as of this date.

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)

All other normal and customary means of publicizing public meetings of the Board of Education of the District were also used with this waiver request.
Advisory committee(s) consulted: District English Learner Advisory Committee (DELAC) will hold their general session. At this meeting, Dr. Delgado will meet with them to ask them to take a position on this waiver. 
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: February 15, 2007
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no state fiscal impact.
Impact on District:

Our inability to hire the positions as per Attachment 6 attached list of job classifications has had an impact on the number of various services to students. This includes inadequate services for our cafeterias at lunch time; replacement of Campus Security Officers for the safety of students; our inability to clean our school sites properly due to the lack of custodians; notices translated in appropriate languages due to the lack of translators; assistance to handicapped students because of the lack of classified workers; libraries that have been closed used due to the lack of library assistants; and computers that go un-repaired due to the lack of technicians.

 
	ATTACHMENT(S)



Attachment 1: General Waiver Request (3 pages) (This attachment is not available for
                       Web viewing. A printed copy is available in the SBE Office or the Waiver
                       Office.)
 
Attachment 2: EC Being Waived (strike-out) (3 pages) 
Attachment 3: Executive Summary (4 pages)

Attachment 4: San Bernardino City USD Board of Education Resolution Dated October
                       3, 2006 (8 pages) (This attachment is not available for Web viewing. A
                       printed copy is available in the SBE Office or the Waiver Office.)

Attachment 5: Chronology of Events (5 pages)
Attachment 6: Vacancies by Job Classification and Number (3 pages)
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