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Facilities for Charter Schools (Proposition 39): Adopt as Amended, or Further Amend Proposed Title 5 Regulations
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	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) either:

1. Approve the proposed Title 5 regulations as amended; or

2. Further amend the proposed Title 5 regulations and direct that the amended regulations be circulated for a second 15-day public comment period in accordance with the Administrative Procedures Act (APA). 

· If no relevant comments to the additional amendments are received during the second 15-day public comment period, the CDE shall complete the rulemaking package and submit the amended regulations to the Office of Administrative Law for approval.
· If any relevant comments to the additional amendments are received during the second 15-day public comment period, the CDE shall place the amended regulations on the SBE’s July 2007 agenda for action following consideration of the comments received.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At the January 2007 meeting, the SBE approved commencement of the rulemaking process for additions and revisions to the regulations pertaining to facilities for charter schools (Proposition 39). The 45-day public comment period concluded at 5:00 p.m. on March 5, 2007, and a public hearing was held at 1:00 p.m. on March 5, 2007. At the March 2007 meeting, the SBE considered public comments and discussed the regulations, but postponed action to the next meeting. At the April 2007 meeting, the SBE amended the regulations and sent them out for a 15-day public comment period in accordance with the APA. 
	SUMMARY OF KEY ISSUES 


The amended regulations are displayed in Attachment 1; the amendments are printed in bold underline and strikethrough. The draft of the Final Statement of Reasons is presented in Attachment 2. Descriptions of the amendments (other than minor technical amendments) are as follows:

1. Amend subdivision (b) of Section 11969.1 (Purpose and Stipulation) to include an example that illustrates the types of alternatives to specific compliance with the regulations that could be explored by charter schools and school districts. 

2. Amend subdivision (d) of Section 11969.2 (Definition of Contiguous) to specify that if a school district’s preliminary proposal or final notification (i.e., facilities offer) does not accommodate a charter school at a single site, the district’s governing board must first make an appropriate finding and adopt a supporting statement of reasons. The amendment ensures that the district’s compliance with the Ridgecrest decision is publicized. 

3. Amend subdivision (a) of Section 11969.3 (Definition of Comparison Group) to clarify that if the district’s grade level configuration is different from the charter school’s, the district is to provide the charter school an existing facility that is most consistent with the charter school’s grade level configuration, but that the school district is not obligated to modify an existing facility to accommodate the charter school’s grade level configuration.
4. Amend paragraph (1) of subdivision (b) of Section 11969.3 (Definition of Capacity) to add a definition of “interim housing” that is excluded from the calculation of the ratio of teaching stations (classrooms) to average daily attendance (ADA). This change narrows the exclusion to interim housing for temporarily displaced students and emergency housing for schools vacated due to structural deficiencies or natural disasters.

5. Amend paragraph (2) of subdivision (d) of Section 11969.3 (Additional Provisions Relating to a Charter School Established at an Existing Public School Site) to harmonize the requirements of Education Code (EC) Section 47614 with the EC provisions related to these types of charter schools that bind the schools to a specific school site. Changes of attendance areas and relocations of these types of charter schools are allowed if waivers of the identified provisions are secured first. Also, if the attendance areas of this type of school is changed after the school has already submitted its facilities request (i.e., between November and June) to be effective the following fiscal year, the school is provided a one-year exemption from the requirement to reimburse the district for over-allocated space. Since any reduction in ADA may have resulted from the attendance area change made by the school district. 

	SUMMARY OF KEY ISSUES (cont)


6. Amend subdivision (a) of Section 11969.8 (Reimbursement Rates for Over-Allocated Space) to fix in time (2005-06) the statewide cost-avoidance amount established by EC Section 42263 (which was $1,425 per pupil) and adjust it annually by the cost-of-living increase provided to school district revenue limits.

7. Amend paragraph (1) of subdivision (c) of Section 11969.9 (Contents of the Written Facilities Request) to clarify that prior-year ADA, if any, will be the basis for facilities requests with adjustments for expected changes in enrollment, and to clarify that documentation of the number of in-district students meaningfully interested in attending the charter school is sufficient to determine the reasonableness of the projection though the documentation need not be verifiable for precise arithmetical accuracy.

8. Amend subparagraphs (B) and (C) of paragraph (3) of subdivision (c) of Section 11969.9 (Form for Facilities Requests) to clarify that a request submitted on the CDE-prepared form is a complete request, provided the form is properly filled out and necessary attachments are submitted. The amendments also take account of the possibility that the CDE may not be able to issue the form in a timely manner for facilities requests for 2008-09.

9. Amend subdivisions (f) and (g) of Section 11969.9 (Preliminary Proposal and Charter School Response to Preliminary Proposal) to clarify that the preliminary proposal includes a draft of any proposed agreement pertaining to the charter school’s use of the space offered by the school district; to ensure that preliminary proposal ties back to the original facilities request, thereby forming the basis for dialogue and negotiation prior to issuance of the final notification; and to ensure that the charter school addresses differences between the preliminary proposal and its original submission.

· Delete most of Section 11969.10 (Dispute Resolution), except for the provisions relating to mediation with the agreement of both parties. Upon further consideration, the SBE concurs with the argument that the deleted provisions should be considered in a separate regulatory package.
In an Item Addendums, the CDE will summarize comments received during the 15-day public comment period. The CDE will also make a specific recommendation that the SBE either approve the regulations as amended, or further amend the regulations and send them out for a second 15-day public comment period. If further amendment of the regulations is recommended, the specific additional amendments will be presented.
	FISCAL ANALYSIS (AS APPROPRIATE)


The Economic and Fiscal Impact Statement presented at the January 2007 SBE meeting found that no additional costs or savings will result from the proposed regulations. The findings in the Economic and Fiscal Impact Statement have not been materially changed by the amendments.

	ATTACHMENT(S)


Attachment 1: Amended Title 5 Regulations, Facilities for Charter Schools (21 Pages)

Attachment 2: Draft Final Statement of Reasons (23 Pages)
An Item Addendum will be provided to summarize comments received during the 15-day public comment period. If necessary, the CDE will also propose additional amendments to the regulations. 

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 3. Facilities for Charter Schools

§ 11969.1. Purpose and Stipulation.

(a) This article governs provision of facilities by school districts to charter schools under Education Code section 47614.

(b) If a charter school and a school district mutually agree to an alternative to specific compliance with any of the provisions of this article, nothing in this article shall prohibit implementation of that alternative, including, for example, funding in lieu of facilities in an amount commensurate with local rental or lease costs for facilities reasonably equivalent to facilities of the district.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Section 47614, Education Code.

§ 11969.2. Definitions.

(a) Average Daily Classroom Attendance. As used in Education Code section 47614(b), "average daily classroom attendance," or "classroom ADA," is average daily attendance (ADA) for classroom-based apportionments as used in Education Code section 47612.5. "In-district classroom ADA" is classroom ADA attributable to in-district students. Nothing in this article shall prohibit a school district from allowing a charter school to include nonclassroom-based ADA in average daily classroom attendance, but only:

(1) to the extent of the instructional time that the students generating the nonclassroom-based ADA are actually in the classroom under the direct supervision and control of an employee of the charter school; and

(2) if the school district and charter school agree upon the time(s) that facilities devoted to students generating nonclassroom-based ADA will be used.

(b) Operating in the School District. As used in Education Code section 47614(b), a charter school is "operating in the school district" if the charter school meets the requirements of Education Code section 47614(b)(5) regardless of whether the school district is or is proposed to be the authorizing entity for the charter school and whether the charter school has a facility inside the school district's boundaries.

(c) In-district Students. As used in Education Code section 47614(b), a student attending a charter school is an "in-district student" of a school district if he or she is entitled to attend the schools of the school district and could attend a school district-operated school, except that a student eligible to attend the schools of the school district based on interdistrict attendance pursuant to Education Code section 46600 et seq. or based on parental employment pursuant to Education Code section 48204(f) shall be considered a student of the school district where he or she resides.

(d) Contiguous. As used in Education Code section 47614(b), facilities are "contiguous" if they are contained on the school site or immediately adjacent to the school site. If the in-district average daily classroom attendance of the charter school cannot be accommodated on any single school district school site, contiguous facilities also includes facilities located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety. In evaluating and accommodating a charter school’s request for facilities pursuant to Education Code section 47614, the charter school’s in-district students must be given the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous. If a school district’s preliminary proposal or final notification presented pursuant to subdivisions (f) or (h) of section 11969.9 does not accommodate a charter school at a single school site, the district’s governing board must first make a finding that the charter school could not be accommodated at a single site and adopt a written statement of reasons explaining the finding.

(e) Furnished and Equipped. As used in Education Code section 47614(b), a facility is "furnished and equipped" if it includes all the reasonably equivalent furnishings and equipment necessary to conduct classroom-based instruction (i.e., at a minimum, desks, chairs, and blackboards) and to provide for student services that directly support classroom instruction as found in the comparison group schools established under section 11969.3(a) and (as applicable) consistent with the use of the terms furnishings and equipment in the California School Accounting Manual (CSAM), excluding furnishings and equipment acquired with non-district resources.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 46600 et seq., 47612.5, 47614, 48204, Education Code.

§ 11969.3. Conditions Reasonably Equivalent.

The following provisions shall be used to determine whether facilities provided to a charter school are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities, as required by Education Code section 47614(b).

(a) Comparison Group.

(1) The standard for determining whether facilities are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities shall be a comparison group of school district-operated schools with similar grade levels. If none of the district-operated schools has grade levels similar to the charter school, then the comparison group of schools shall be all of the district-operated schools that serve any of the grade levels served by the charter school. When a comparison group includes schools that do not serve similar grade levels, a contiguous facility within the meaning of subdivision (d) of section 11969.2 shall be a an existing facility that is most consistent with the needs of students in the grade levels served at the charter school. The district is not obligated to pay for the modification of an existing school site to accommodate the charter school’s grade level configuration.
(2) The comparison group shall be the school district-operated schools with similar grade levels that serve students living in the high school attendance area, as defined in Education Code section 17070.15(b), in which the largest number of students of the charter school reside. The number of charter school students residing in a high school attendance area shall be determined using in-district classroom ADA projected for the fiscal year for which facilities are requested.

(3) For school districts whose students do not attend high school based on attendance areas, the comparison group shall be three schools in the school district with similar grade levels that the largest number of students of the charter school would otherwise attend. For school districts with fewer than three schools with similar grade levels, the comparison group shall be all schools in the school district with similar grade levels.

(4) Although If a charter school’s grade level configuration is different from the configuration of the district’s schools, the district is not obligated to pay for the modification of a an existing school site to accommodate the charter school’s grade level configuration. However, nothing in this article shall preclude the district from entering into an agreement with the charter school to modify a an existing school site, with the costs of the modifications being paid exclusively by the charter school or by the school district, or paid jointly by the district and the charter school.

(b) Capacity.

(1) Facilities made available by a school district to a charter school shall be provided in the same ratio of teaching stations (classrooms) to ADA as those provided to students in the school district attending comparison group schools. School district ADA shall be determined using projections for the fiscal year and grade levels for which facilities are requested. Charter school ADA shall be determined using in-district classroom ADA projected for the fiscal year and grade levels for which facilities are requested. The number of teaching stations (classrooms) shall be determined using the classroom inventory prepared pursuant to California Code of Regulations, title 2, sSection 1859.30 1859.31 of Title 2 of the California Code of Regulations, adjusted to exclude classrooms identified as interim housing. “Interim housing” means the rental or lease of classrooms used to house pupils temporarily displaced as a result of the modernization of classroom facilities, as defined in California Code of Regulations, title 2, section 1859.2, and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disastersportables.

(2) If the school district includes specialized classroom space, such as science laboratories, in its classroom inventory, the space allocation provided pursuant to paragraph (1) of subdivision (b)(1) shall include a share of the specialized classroom space and/or a provision for access to reasonably equivalent specialized classroom space. The amount of specialized classroom space allocated and/or the access to specialized classroom space provided shall be determined based on three factors: 

(A) the grade levels of the charter school’s in-district students;

(B) the charter school’s total and shall be commensurate with the in-district classroom ADA of the charter school. ; and

(C) the per-student amount of specialized classroom space in the comparison group schools.

(3) The Sschool districts shall allocate and/or provide access to non-teaching station space commensurate with the in-district classroom ADA of the charter school and the per-student amount of non-teaching station space in the comparison group schools. Non-teaching station space is all of the space that is not identified as teaching station space or specialized classroom space and includes, but is not limited to, administrative space, kitchen, multi-purpose room, and play area space. If necessary to implement this paragraph, the district shall negotiate in good faith with the charter school to establish time allocations and schedules so that educational programs of the charter school and school district are least disrupted.

(4) Space allocated to a charter school may be shared with school district-operated programs. Sharing arrangements may involve use of a space by a charter school and a school district-operated program at the same time or at different times.

(c) Condition.

(1) All of the factors listed below shall be used by the school district and charter school to determine whether the condition of facilities provided to a charter school is reasonably equivalent to the condition of comparison group schools. Condition is determined by assessing such factors as age (from latest modernization), quality of materials, and state of maintenance.

(A) School site size.

(B) The condition of interior and exterior surfaces.

(C) The condition of mechanical, plumbing, electrical, and fire alarm systems.

(D) The conformity condition of mechanical, plumbing, electrical, and fire alarm systems, including conformity to applicable codes.

(E) The availability and condition of technology infrastructure.

(F) The suitability condition of the facility as a safe learning environment including, but not limited to, the suitability of lighting, noise mitigation, and size for intended use.

(G) The manner in which the facility is furnished and equipped condition of the facility’s furnishings and equipment.

(H) The condition of athletic fields and/or play area space.

(2) Notwithstanding subdivision paragraph (1) of subdivision (c), at a charter schools established through the conversion from at an existing public school site as described in pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the condition of the facility previously used by the school district at the conversion site shall be considered to be reasonably equivalent to the condition of school district facilities for the first year the charter school uses the facility. During its first year of operation, the charter school shall be subject to charges for pro rata costs pursuant to section 11969.7, but shall not be subject to reimbursement for over-allocated space pursuant to section 11969.8.

(d) Additional Provisions Relating to a Charter School Established at an Existing Public School Site.

The following provisions apply only to a charter school established at an existing public school site pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650 and that operated at the site in its first year pursuant to paragraph (2) of subdivision (c). 

(1) The school site, as identified in the school’s charter, shall be made available to the school for its second year of operation and thereafter upon annual request pursuant to Education Code section 47614. The district is entitled to charge the charter school pro rata costs for the school site pursuant to section 11969.7, and the district is entitled to receive reimbursement for over-allocated space from the charter school pursuant to section 11969.8, except as provided in paragraph (3).

(2)(A) If, by material revision of the charter, the location of a charter school is changed, or if one or more additional sites are approved pursuant to Education Code section 47605(a)(4), then the school is entitled to request and the district shall provide for the use of facilities by the school in accordance with the revised charter, Education Code section 47614, and the provisions of this article.

(B) If the charter school was established pursuant to Education Code section 47605(a)(2), the district shall change the school’s attendance area only if a waiver is first secured of the requirement in Education Code section 47605(d)(1) that the school continuously give admission preference to students residing in the former attendance area of the school site.

(C) If the charter school was established pursuant to Education Code sections 52055.5, 52055.55, or 52055.650, the district shall relocate the school or change the school’s attendance area only if a waiver is first secured of the provision of statute binding the school to the existing school site.

(D) If a school district decides to change a charter school’s attendance area as provided in subparagraphs (B) or (C), and if the decision occurs between November 1 and June 30 and becomes operative in the forthcoming fiscal year, then the space allocated to the charter school is not subject to reimbursement for over-allocated space pursuant to Section 11969.8 in the forthcoming fiscal year.

(3) If, by February 1 of its first year of operation, a charter school notifies the district that it will have over-allocated space in the following fiscal year, the space identified is not subject to reimbursement for over-allocated space pursuant to section 11969.8 in the following year or thereafter, and the district is entitled to occupy all or a portion of the space identified. To recover space surrendered to the district pursuant to this paragraph, a charter school must apply to the district. An application to recover surrendered space shall be evaluated by the district in accordance with the provisions of this article.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 47605, 47614, 52055.5, 52055.55, 52055.650 Education Code.

§ 11969.4. Operations and Maintenance.

(a) Facilities and furnishings and equipment provided to a charter school by a school district shall remain the property of the school district.

(b) The ongoing operations and maintenance of facilities and furnishings and equipment is the responsibility of the charter school. Projects eligible to be included in the school district deferred maintenance plan established pursuant to Education Code section 17582 and the replacement of furnishings and equipment supplied by the school district in accordance with school district schedules and practices, shall remain the responsibility of the school district. The school district may require that the charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment, except to the extent variation is approved by the district. However, school districts may not require the charter schools to need not comply with policies in cases where actual school district practice substantially differs from official policies.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Section 47614, Education Code.

§ 11969.6. Location.

A school district may satisfy the requirements of Education Code section 47614 by providing facilities that are located outside the school district's boundaries, subject to other provisions of this article and subject to the restrictions on location of charter schools established in Education Code sections 47605 and 47605.1. No school district is required to provide facilities that are located outside the school district's boundaries to a charter school.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 47605, 47605.1, 47614, Education Code.

§ 11969.7. Charges for Facilities Costs.

If tThe school district may charges the charter school a pro rata share of its facilities costs for the use of the facilities., tThe pro rata share amount shall not exceed (1) a per-square-foot amount equal to those school district facilities costs that the school district pays for with unrestricted general fund revenues, as described on pages 203-1 and 305-1 of Part I of the 2001 edition in Procedures 105 and 305 of the California School Accounting Manual (CSAM) (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa), divided by the total space of the school district times (2) the amount of space allocated by the school district to the charter school. The following provisions shall apply to the calculation of the pro rata share of facilities costs:

(a) For purposes of this section, facilities costs that the school district pays with unrestricted general fund revenues includes those costs associated with plant maintenance and operations, facilities acquisition and construction, and facilities rents and leases, as defined on page 81 of Part II of the 2001 edition in Procedure 325 of the California School Accounting Manual (CSAM) (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa). For purposes of this section, facilities costs also includes:

(1) the contributions from unrestricted general fund revenues to the school district’s Ongoing and Major Maintenance Account (Education Code section 17070.75), Routine Restricted Maintenance Account (Education Code section 17014), and/or deferred maintenance fund, 

(2) costs paid from unrestricted general fund revenues for projects eligible for funding but not funded from the deferred maintenance fund, and

(3) costs paid from unrestricted general fund revenue for replacement of facilities-related furnishings and equipment, that have not been included in paragraphs (1) and (2) subdivisions (a)(1) and (a)(2), according to school district schedules and practices. 

For purposes of this section, facilities costs do not include any costs that are paid by the charter school, including, but not limited to, costs associated with ongoing operations and maintenance. The value of any tangible items paid for by the charter school shall be adjusted in keeping with a customary depreciation schedule for each item.

(b) For purposes of this section, the cost of facilities shall include debt service costs.

(c) "Space allocated by the school district to the charter school" shall include a portion of shared space where a charter school shares a campus with a school district-operated program. Shared space may includes but is not limited to those facilities needed for the overall operation of the campus, whether or not used by students. The portion of the shared space to be included in the "space allocated by the school district to the charter school" shall be calculated based on the amount of space allocated for the exclusive use of the charter school compared to the amount of space allocated to the exclusive use of the school-district-operated program.

(d) The per-square-foot charge shall be determined using actual facilities costs in the year preceding the fiscal year in which facilities are provided and the largest amount of total space of the school district at any time during the year preceding the fiscal year in which facilities are provided.

(e) The per-square-foot charge shall be applied equally by the school district to all charter schools that receive facilities under this article and, beginning in 2008-09, each charter school using school district facilities pursuant to Education Code section 47614 shall report the per-square-foot charge it is paying in the current fiscal year to the California Department of Education (CDE). The per-square-foot charge information (as applicable) shall be included in the notification each charter school makes to the CDE by June 1 pursuant to Education Code section 47630.5(b). The CDE shall post the per-square-foot amounts reported by charter schools on its publicly accessible Web site. The CDE shall offer the opportunity to each school district to provide explanatory information regarding its per-square-foot charge and shall post any information received. 

(f) If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 17014, 17070.75, 47613, 47614, 47630.5, Education Code.

§ 11969.8. Reimbursement Rates for Over-Allocated Space.

(a) Space is considered to be over-allocated if (1) the charter school's actual in-district classroom ADA is less than the projected in-district classroom ADA upon which the facility allocation was based and (2) the difference is greater than or equal to a threshold ADA amount of 25 ADA or 10 percent of projected in-district classroom ADA, whichever is greater. The per-pupil rate for over-allocated space shall be equal to the statewide average cost avoided per pupil set pursuant to Education Code section 42263 for 2005-06, adjusted annually thereafter by the CDE by the cost-of-living adjustment provided for school district revenue limits, rounded to the next highest dollar, and posted on the CDE Web site. The reimbursement amount owed by the charter school for over-allocated space shall be equal to (1) this rate times the difference between the charter school's actual in-district classroom ADA and the projected in-district classroom ADA upon which the facility allocation was based, less (2) this rate times one-half the threshold ADA. For purposes of this subdivision, the actual in-district classroom ADA shall be determined using the report submitted pursuant to Ssection 11969.9(i)(l) in conjunction with the second principal apportionment under Education Code section 41601.

(b) A charter school must notify the school district when it anticipates that it will have over-allocated space that could be used by the school district. Upon notification by a charter school that the charter school anticipates having over-allocated space, a school district may elect to use the space for school district programs. The school district must notify the charter school whether or not it intends to use the over-allocated space within 30 days of the notification by the charter school. If the school district notifies the charter school that it intends to use all or a portion of the over-allocated space, payments for over-allocated space and pro rata share payments shall be reduced accordingly beginning at the time of the school district notification to use the space. If the school district notifies the charter school that it does not intend to use the space, the charter school must continue to make payments for over-allocated space and pro rata share payments. The school district may, at its sole discretion, reduce the amounts owed by the charter school.

(c) With respect to charter schools established at existing public school sites pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the provisions of this section are limited by the applicable provisions of subdivisions (c) and (d) of section 11969.3.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 41601, 42263,  47605, 47614, 52055.5, 52055.55, 52055.650, Education Code.

§ 11969.9. Procedures and Timelines for the Request for, Reimbursement for, and Provision of, Facilities.

(a) A charter school must be operating in the school district as defined in Education Code section 47614 before it submits a request for facilities. A new or proposed new charter school is operating within the school district and, therefore, eligible to request facilities for a particular fiscal year only if it submitted its charter petition to a local education agency pursuant to Education Code sections 47605, 47605.5, 47605.6, or 47605.8 on or before November 15 1 of the fiscal year preceding the year for which facilities are requested. A new charter school is entitled to receive be allocated and/or provided access to facilities only if it received receives approval of the petition before March 15 of the fiscal year preceding the year for which facilities are requested.

(b) To receive facilities during a particular fiscal year, a charter school must submit a written facilities request to the school district by October on or before November 1 of the preceding fiscal year. However, a new charter school, defined as a charter school that did not receive funds pursuant to Education Code section 47633 in the fiscal year preceding the fiscal year for which facilities are requested, must submit its written facilities request before January 1 of the preceding fiscal year. In the absence of a successful local school bond measure, a charter school making a request for facilities under this article in compliance with the procedures and timelines established in this section shall be entitled to receive facilities beginning on November 8, 2003.
(c)(1) The written facilities request consists ofmust include:

(A) reasonable projections of in-district and total ADA and in-district and total classroom ADA, based on ADA claimed for appointment, if any, in the fiscal year prior to the fiscal year in which the facilities request is made, adjusted for expected changes in enrollment in the forthcoming fiscal year;

(B) a description of the methodology for the projections;

(C) if relevant (i.e., when a charter school is not yet open or to the extent an operating charter school projects a substantial increase in in-district ADA), documentation of the number of in-district students meaningfully interested in attending the charter school that is sufficient for the district to determine the reasonableness of the projection, but that need not be verifiable for precise arithmetical accuracy;

(D) the charter school's instructional calendar;

(E) information regarding the general geographic area in which the charter school wishes to locate; and

(F) information on the charter school's educational program that is relevant to assignment of facilities.

(2) Projections of in-district ADA, in-district classroom ADA, and the number of in-district students shall be broken down by grade level and by the school in the school district that the student would otherwise attend.

(3) (A) Until subparagraph (B) becomes operative, Sschool districts may require the charter school to submit its facilities request containing the information specified in subdivisions (c)(1) and (2) on a form available from the California Department of Education CDE and developed in consultation with the Advisory Commission on Charter Schools (ACCS) or another form specified by the school district. School districts may also require the charter school either to distribute a reasonable number of copies of the written facilities request for review by other interested parties, such as parents and teachers, or to otherwise make the request available for review.

(B) Beginning with the facilities to be used in 2008-09, the charter school shall submit its facilities request containing the information specified in paragraphs (1) and (2) of subdivisions (c)(1) and (c)(2) on a form made available (and periodically revised) by the CDE following consultation with the ACCS and the Office of Public School Construction. The CDE shall post and maintain the form and the instructions for completing the form on its publicly accessible Web site. A facilities request that is submitted on the form specified in this paragraph is a complete request, provided that the form is filled out in accordance with the instructions and that any attachments specified in the instructions are concurrently submitted.

(C) Unless the CDE posts the form described in subparagraph (B) by October 1, 2007, subparagraph (A) shall continue to be operative for facilities to be used in 2008-09.

(d) The school district shall review the projections and provide the charter school a reasonable opportunity to respond to any concerns raised by the school district regarding the projections charter school’s projections of in-district and total ADA and in-district and total classroom ADA and, on or before December 1, express any objections in writing and state the projections the district considers reasonable. If the district does not express objections in writing and state its own projections by the deadline, the charter school’s projections are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.
(e) On or before January 2, the charter school shall respond to any objections expressed by the school district and to the district’s projections provided pursuant to subdivision (d). The charter school shall reaffirm or modify its previous projections as necessary to respond to the information received from the district pursuant to subdivision (d). If the charter school does not respond by the deadline, the district’s projections provided pursuant to subdivision (d) are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.

(f) On or before February 1, The the school district shall prepare in writing a preliminary proposal regarding the space to be allocated to the charter school and/or to which the charter school is to be provided access. At a minimum, the preliminary proposal shall include (1) the projections of in-district classroom ADA on which the proposal is based, (2) the specific location or locations of the space, (3) all conditions pertaining to the space, including a draft of any proposed agreement pertaining to the charter school’s use of the space, and (4) the associated projected pro rata share amount and a description of the methodology used to determine that amount provide the charter school a reasonable opportunity to review and comment on the proposal. The district shall also provide the charter school a list and description of the comparison group schools used in developing its preliminary proposal, and a description of the differences between the preliminary proposal and the charter school’s facilities request as submitted pursuant to subdivision (b)offer.

(g) On or before March 1, the charter school shall respond in writing to the school district’s preliminary proposal made pursuant to subdivision (f), expressing any concerns, addressing differences between the preliminary proposal and the charter school’s facilities request as submitted pursuant to subdivision (b), and/or making counter proposals.

(h) On or before April 1, having reviewed any concerns and/or counter proposals made by the charter school pursuant to subdivision (g), the school district shall submit in writing a final notification of the space offered to the charter school. The notification shall include a response in writing to the charter school’s concerns and/or counter proposals (if any). The notification shall 

(e) The school district must provide a final notification of the space offered to the charter school by April 1 preceding the fiscal year for which facilities are requested. The school district notification must specifically identify:

(1) the teaching station, specialized classroom space, and non-teaching station space offered for the exclusive use of the charter school and the teaching station, specialized classroom space, and non-teaching station space to which the charter is to be provided access on a shared basis with district-operated programs;

(2) for shared space, the arrangements for sharing;

(3) the in-district classroom ADA assumptions for the charter school upon which the allocation is based and, if the assumptions are different than those submitted by the charter school pursuant to subdivision (e), a written explanation of the reasons for the differences;

(4) the specific location or locations of the space;

(5) all conditions pertaining to the space;

(4)(6) the pro rata share amount; and

(5)(7) the payment schedule for the pro rata share amount, which shall take into account the timing of revenues from the state and from local property taxes.

(f)(i)The charter school must notify the school district in writing whether or not it intends to occupy the offered space. This notification must occur by May 1 or 30 days after the school district notification pursuant to subdivision (h), whichever is later. The charter school's notification can be withdrawn or modified before this deadline. After the deadline, if the charter school has notified the school district that it intends to occupy the offered space, the charter school is committed to paying the pro rata share amount as identified. If the charter school does not notify the school district by this deadline that it intends to occupy the offered space, then the space shall remain available for school district programs and the charter school shall not be entitled to use facilities of the school district in the following fiscal year.

(g)(j) The space allocated to the charter school by the school district (or to which the school district provides the charter school access) must be furnished, equipped and available for occupancy by the charter school for a period of at least seven ten working days prior to the first day of instruction of the charter school. For good cause, the period is subject to reduction by the school district, but to no fewer than seven working days.

(h)(k) The school district and the charter school shall negotiate an agreement regarding use of and payment for the space. The agreement shall contain at a minimum, the information included in the notification provided by the school district to the charter school pursuant to subdivision (e)(h). In addition, if required by the school district, the agreement shall provide that the charter school shall:

(1) Maintain The charter school shall maintain general liability insurance naming the school district as an additional insured to indemnify the school district for damage and losses for which the charter school is liable. The school district shall maintain first party property insurance for the facilities allocated to the charter school. ; and/or 

(2) Comply The charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment.

(3) A reciprocal hold-harmless/indemnification provision shall be established between the school district and the charter school.

(4) The school district shall be responsible for any modifications necessary to maintain the facility in accordance with Education Code section 47610(d).

(i)(l) The charter school must report actual ADA to the school district every time that the charter school reports ADA for apportionment purposes. The reports must include in-district and total ADA and in-district and total classroom ADA. The charter school must maintain records documenting the data contained in the reports. These records shall be available on request by the school district.

(j) The charter school and the school district may negotiate separate agreements and/or reimbursement arrangements for specific services not considered part of facilities costs as defined in Section 11969.7. Such services may include, but are not limited to, the use of additional space and operations, maintenance, and security services.

(k) Notwithstanding any of the other provisions of this section, a charter school and the school district may mutually establish different timelines and procedures than provided in this section. A school district may establish timelines as much as two months earlier than provided in this section provided that (1) it notify charter schools of the changes, (2) it does not change the dates for submission of facility requests, and (3) charter schools have the same amount of time to respond to the school district's offer of space.

NOTE: Authority cited: Section 47614(b), Education Code. Reference: Sections 47605, 47605.5, 47605.6, 47605.8, 47610, 47614, Education Code.

§ 11969.10. Procedures and Timelines for Dispute Resolution Regarding Facilities for Charter Schools Mediation of Disputes.

(a) A charter school has standing to initiate the dispute resolution process established in this section only if one of the following conditions applies.

(1) The charter school believes it filed a facilities request in accordance with Education Code section 47614 and this article, but that the school district did not meet its obligations by the deadlines specified in subdivisions (d), (e), or (f) of section 11969.9. Initiation of the dispute resolution process for this purpose must occur not later than ten working days following the deadline alleged to have been missed.

(2) The charter school believes the facilities offer it was provided pursuant to subdivision (h) of section 11969.9 does not comply with Education Code section 47614 or this article. Initiation of the dispute resolution process for this purpose must occur not later than April 15.

(3) The charter school believes the school district otherwise failed to comply with Education Code section 47614 or this article.

(b) A school district has standing to initiate the dispute resolution process established in this section only if the school district believes the charter school has failed to comply with Education Code section 47614 or this article.

(c) If a school district is also the authorizing entity of a charter school, disputes between the school district and the charter school regarding an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article shall be resolved using the dispute resolution process identified in the school’s charter. If either party does not want to resolve the dispute in the manner identified in the school’s charter, or if the school district is not the charter school’s authorizing entity, then the following steps apply to resolve the dispute:

(1) The first step in the dispute resolution process is:

(A) If the charter school initiates the dispute resolution process, it shall bring the dispute before the school district’s governing board, and the district governing board shall respond within 30 days or at the conclusion of the governing board’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(B) If the school district initiates the dispute resolution process, it shall bring the dispute before the charter school’s governing authority as identified in the charter, and the school’s governing authority shall respond within 30 days or at the conclusion of the governing authority’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(C) If a school district governing board or charter school governing authority response pursuant to paragraph (1) of subdivision (c)(1) does not resolve the dispute, or if a response is not received within 30 days, the party initiating the dispute resolution process shall notify the other party (responding party) in writing that it intends to proceed with the second step of the dispute resolution process.

(2) The second step in the dispute resolution process If a dispute arises between a school district and a charter school concerning the provisions of Education Code section 47614 or this article, the dispute is subject to mediation, but it is applicable only if agreeable to both parties. If mediation is not agreeable to both parties, the third step in the dispute resolution process applies. Mediation consists of the following:

(A)(a) The initiating party shall select a mediator, subject to the agreement of the responding party. If, though agreeing to mediation, the parties are unable to agree upon a mediator, the CDE shall be requested by the initiating party to appoint a mediator within seven days to assist the parties in resolving the dispute. The mediator shall meet with the parties as quickly as possible.

(B)(b) Within seven days of the selection or appointment of the mediator, the party initiating the dispute resolution process shall prepare and send to both the responding party and the mediator a notice of dispute that shall include the following information:

(i)(1) The name, address, and phone numbers of designated representative of the parties;

(ii)(2) A statement of the facts of the dispute, including information regarding the parties’ attempts to resolve the dispute;

(iii)(3) The specific sections of the statute or regulations that are in dispute; and

(iv) (4) The specific resolution sought by the initiating party.

(C)(c) Within seven days of receiving the information specified in subparagraph (B) of paragraph (2) of subdivision (c)(2)(B), the responding party shall file a written response.

(D)(i)(d)(1) The mediation procedure shall be entirely informal in nature. However, copies of exhibits upon which either party bases its case shall be shared with the other party. The relevant facts should be elicited in a narrative fashion to the extent possible, rather than through examination and cross-examination of witnesses. The rules of evidence will not apply and no record of the proceedings will be made.

(ii)(2) If an agreement is reached, the agreement shall be reduced to writing and shall be signed by the school district and the charter school. The agreement shall not set a precedent for any other case.

(iii)(3) If the school district and the charter school fail to meet within the specified time line, have not reached an agreement within 15 days from the first meeting held by the mediator, or if the mediator declares the parties at impasse, the mediation is terminated, and the parties proceed to the third step in the dispute resolution process.

(E)(e) The costs of the mediation are divided equally by the two parties and paid promptly.

(3) The third and final step in the dispute resolution process is immediate resolution. Immediate resolution consists of the following:

(A) The party initiating the dispute resolution process shall request the CDE to immediately resolve the dispute. CDE, at its discretion, shall take either of the following actions, balancing in that decision its determination of the method that will be less expensive and more expeditious:

(i) Submit the matter to the Office of Administrative Hearings (OAH) for consideration and resolution by an administrative law judge.

(ii) Prepare within five working days a list of five charter school facility arbitrators. Beginning with the responding party, the parties shall alternatively strike names from the list until only one name remains. Striking names from the list shall occur within five days of the receipt of the list by the responding party. The initiating party shall contact the CDE regarding the selection of the arbitrator. Arbitration shall be scheduled and conducted as quickly as possible following the selection of the arbitrator.

(B) Prior to the administrative hearing or the arbitration, the parties shall meet to attempt to frame the issue or issues to be submitted to the administrative law judge or arbitrator, share all evidence, determine whether a court reporter is necessary, and attempt to settle the dispute, if possible.

(C) The administrative law judge or arbitrator shall hold an administrative hearing or arbitration concerning the dispute and render a decision. Both parties shall comply with the decision. The administrative law judge or arbitrator is empowered to include the award of any remedies he or she determines to be reasonable, proper, and in compliance with Education Code section 47614 and this article.

(D) Unless otherwise specified by the administrative law judge or arbitrator, all costs of the administrative hearing or arbitration, including, but not limited to, the fees of the OAH or the arbitrator’s fees, per diem, travel, and subsistence expenses, and the cost, if any, of a hearing room and transcription of the hearing, shall be divided equally by the school district and the charter school and paid promptly.

(E) Only after the administrative procedures established in this section have been exhausted may judicial review be sought regarding a dispute related to an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article.

(F) If judicial review is sought of a decision rendered pursuant to subdivision (c)(3)(C), it shall be incumbent upon the party pursuing judicial review to establish conclusively that the decision does not comply with a provision of Education Code section 47614 or of this article. 
NOTE: Authority cited: Section 47614(b), Education Code. Reference: Section 47614, Education Code.
03-21-07 [California Department of Education]
FINAL STATEMENT OF REASONS

Facilities for Charter Schools (Proposition 39)

UPDATE OF INITIAL STATEMENT OF REASONS

The proposed regulations were developed by the California Department of Education (CDE) and recommended to the State Board of Education (SBE) based upon contributions received from a broadly based workgroup convened by the State Superintendent of Public Instruction. The workgroup included representatives of the Advisory Commission on Charter Schools, charter school organizations, county and district school administrators, school boards, certificated and classified employees, and parents. The workgroup was focused on revising the existing regulations pertaining to facilities to charter schools. 

Based upon information received during the 45-day public comment period and further consideration by the CDE, a number of minor, technical changes were identified, along with the following major changes:

· Section 11969.1(b) (Purpose and Stipulation). Amend to include an example that illustrates the types of alternatives to specific compliance with the regulations that could be explored by charter schools and school districts. 

· Section 11969.2(d) (Definition of Contiguous). Amend to specify that if a school district’s preliminary proposal or final notification (i.e., facilities offer) does not accommodate a charter school at a single site, the district’s governing board must first make an appropriate finding and adopt a supporting statement of reasons. This addition ensures that the district’s compliance with the Ridgecrest decision is publicized. 

· Section 11969.3(a) (Definition of Comparison Group). Amend to clarify that if the district’s grade level configuration is different from the charter school’s, the district is to provide the charter school an existing facility that is most consistent with the charter school’s grade level configuration, but that the school district is not obligated to modify an existing facility to accommodate the charter school’s grade level configuration.
· Section 11969.3(b)(1) (Definition of Capacity). Amend to add a definition of “interim housing” that is excluded from the calculation of the ratio of teaching stations (classrooms) to average daily attendance (ADA). This change narrows the exclusion to interim housing for temporarily displaced students and emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Section 11969.3(d)(2) (Additional Provisions Relating to a Charter School Established at an Existing Public School Site). Amend to harmonize the requirements of Education Code (EC) Section 47614 with the EC provisions related to these types of charter schools that bind the schools to a specific school site. Changes of attendance areas and relocations of these types of charter schools are allowed if waivers of the identified provisions are secured first. Also, if the attendance areas of this type of school is changed after the school has already submitted its facilities request (i.e., between November and June) to be effective the following fiscal year, the school is provided a one-year exemption from the requirement to reimburse the district for over-allocated space. Since any reduction in ADA may have resulted from the attendance area change made by the school district. 

· Section 11969.8(a) (Reimbursement Rates for Over-Allocated Space). Amend to fix in time (2005-06) the statewide cost-avoidance amount established by EC Section 42263 (which was $1,425 per pupil) and adjust it annually by the cost-of-living increase provided to school district revenue limits.

· Section 11969.9(c)(1) (Contents of the Written Facilities Request). Amend to clarify that prior-year ADA, if any, will be the basis for facilities requests with adjustments for expected changes in enrollment, and to clarify that documentation of the number of in-district students meaningfully interested in attending the charter school is sufficient to determine the reasonableness of the projection though the documentation need not be verifiable for precise arithmetical accuracy.

· Section 11969.9(c)(3)(B) and (c)(3)(C) (Form for Facilities Requests). Amend to clarify that a request submitted on the CDE-prepared form is a complete request, provided the form is properly filled out and necessary attachments are submitted. The amendments also take account of the possibility that the CDE may not be able to issue the form in a timely manner for facilities requests for 2008-09.

· Section 11969.9(f) and (g) (Preliminary Proposal and Charter School Response to Preliminary Proposal). Amend to clarify that the preliminary proposal includes a draft of any proposed agreement pertaining to the charter school’s use of the space offered by the school district; to ensure that preliminary proposal ties back to the original facilities request, thereby forming the basis for dialogue and negotiation prior to issuance of the final notification; and to ensure that the charter school addresses differences between the preliminary proposal and its original submission.

· Section 11969.10 (Dispute Resolution). Delete the section, except for the provisions relating to mediation with the agreement of both parties. Upon further consideration, the SBE concurs with the argument that the deleted provisions should be considered in a separate regulatory package.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL PUBLIC COMMENT PERIOD OF JANUARY 20, 2007 THROUGH MARCH 5, 2007
	Joan Mellea
	Parent, Los Altos Hills, California

	Christine Kuglen
	Parent, San Diego, California

	Mary Galvin
	Director of Operations, Ventura Charter School

	Douglas B. Lloyd
	Board Member, Willow Creek Academy

	Christine Ferris
	Principal, Our Community School


In separate messages, these five individuals described experiences associated with charter school facilities that explained their interest in the regulations. These descriptions did not directly comment on the proposed regulations. However, each individual then cited the following concerns and expressed support for amendments being proposed by the California Charter Schools Association (CCSA).

· Streamline the Dispute Resolution Process. “The proposed process for Dispute Resolution in Section 11969.10 is too cumbersome and should be simplified.”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties. 

· Make documentation requirements for charter school facilities requests more explicit and allow charter schools to correct or amend their requests. “The Procedures and Timelines in Section 11969.9 should provide explicit documentation requirements for an application and allow for a school to correct or amend the application if a district finds it incomplete.”

Response. The proposed regulations already address this issue by creating a statewide form that all charter schools will use to make their facilities requests, and eliminating the existing authority for districts to establish their own forms. A complete application exists if the statewide form is properly filled out. Amendments to the proposed regulations ensure that this part of the regulatory package is clear and ensure that the school district and charter school are able to communicate with one another and negotiate on the basis of common understandings.

· Clarify the reference to the classroom inventory in determining the amount of space charter schools are allowed to use in district facilities. “The reference to the use of the classroom inventory in Section 11969.3, “Conditions Reasonably Equivalent,” needs greater clarity to ensure all district facilities in use are counted.”

Response. Upon further consideration, the CDE is proposing amendments that narrow the exclusion for interim housing under the current regulations. The amendments allow exclusion only of interim housing used to house pupils temporarily displaced as a result of the modernization of classroom facilities and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Ensure that conversion charter schools can remain at their original sites. “The sections clarifying the application of Proposition 39 Conversion Schools should ensure that a conversion school can continue to operate on the original site.”

Response. The proposed regulations already address this issue. The proposed regulations specify that charter schools created by conversion retain their conversion (original) sites upon annual request unless the charter is materially revised, an action which is initiated by the charter school. The requirement for an annual request (expression of desire) on the part of the charter school is required by statute. The regulations cannot supersede or be contrary to the statute. 

	Caprice Young
	President and Chief Executive Officer,

California Charter Schools Association


Various “areas of support” were cited, the purpose of which was to endorse certain aspects of the proposed regulations. The CCSA also expressed support for regulatory changes that would be offered by others relating to charter schools created by conversion. The CCSA letter and attachment cited the following concerns regarding the proposed regulations.

· Make documentation requirements for charter school facilities requests more explicit. “…[W]e suggest that the revisions provide explicit supporting documentation requirements that clearly recognize the limitation of the availability of supporting documentation one year in advance of the allocation of a facility and enrollment of the pupils.”

Response. The proposed regulations already address this issue by creating a statewide form that all charter schools will use to make their facilities requests, and by eliminating the existing authority for districts to establish their own forms. A complete application exists if the statewide form is properly filled out. Some amendments are being proposed to ensure that this part of the regulatory package is clear and to ensure that the school district and charter school are able to communicate with one another and negotiate on the basis of common understandings.

· Prohibit charter schools from being required to submit to school districts the names, addresses, and phone numbers of current or prospective students. Add the following sentence to the regulations: “A charter school shall not be required to submit the names, addresses, or phone numbers of current students or prospective students in order to support a request for facilities.” 

Response. In the case of Environmental Charter High School v. Centinela Valley Union High School District, the Court of Appeal ruled that a request for facilities could be found to be incomplete if it did not include foundational documentation by which the district could review the reasonableness of ADA projections. The Court of Appeal also noted that “directory information” about pupils (e.g., names, addresses, and telephone numbers) can be released for certain purposes, notwithstanding the plaintiff’s assertion that such information is confidential. The sentence proposed by the CCSA would be inconsistent with the Court of Appeal decision. 

However, amendments to the proposed regulations do address this issue by narrowing the circumstances under which foundational documentation is to be provided. Submission to the district of the names and addresses of meaningfully interested students and parents would be limited to new charter schools (that have no historical information on enrollment and attendance) and continuing schools to the extent of anticipated increases in enrollment. Required information would be limited to names and addresses, consistent with the statement of legislative intent in EC Section 49073.5 to “minimize” the release of telephone numbers “in the absence of express parental consent.” Names and addresses should be sufficient foundational information for school districts to determine the reasonableness of ADA projections.

· Establish different documentation requirements for new schools and for continuing schools. “…The regulations should also establish different documentation requirements for a charter school that is continuing, and therefore has certified Average Daily Attendance for the CDE, as opposed to a new charter school with no enrollment history to support its projects.”

Response. The proposed regulations already address this issue through the establishment of the statewide form. Within the form, different requirements can be established for new versus continuing schools. Amendments to the proposed regulations provide still further clarity on this issue.

· Require the school district to comment on the completeness of the whole of a charter school’s facilities request. “…[T]he proposed regulations allow for a charter school to address [the district’s] concerns about its [ADA] projections. However, [the proposal] does not require the district to comment on the completeness of other elements of the school’s application… [W]e request that [the proposed regulations] be further amended to allow a school a limited opportunity to cure and correct any alleged deficiencies if a district finds the application incomplete.”

Response. The proposed regulations are designed to spread out the workload associated with reviewing charter schools’ requests for facilities and developing preliminary proposals. As noted in the Initial Statement of Reasons, “ADA projections are arguably the most essential single element in creating offers of facilities. Thus, focusing attention on the ADA projections separate from all other aspects of a facilities request is appropriate.” Expanding the initial review of ADA projections to a full-scale review of the charter school’s complete facilities request (within one month of the request’s submission) would be contrary to the design objective of spreading out the workload. Amendments to the proposed regulations address this issue in part by ensuring that, at the time a preliminary proposal is made by a district, the district describes differences between the preliminary proposal and the charter school’s facilities request. In this way, the charter school will be able to address the differences when responding to the district’s preliminary proposal. The district will have the charter school’s supplementary information, if any, available prior to the issuance of the final notification.

· Eliminate “reasonable” as a modifier of “projections” in relationship to ADA projections. “We have also suggested deleting ‘reasonable’ to modify ‘projections’ on the list of application requirements. While we agree the projections must be ‘reasonable,’ the regulations provide a process for the district to evaluate the reasonableness of the projections. Therefore, the district should not be allowed to reject an application as ‘incomplete’ if projections and methodology are provided but it simply disagrees with the methodology.” [Note: The attachment supplied by the CCSA with the actual text of proposed changes does not appear to incorporate the change described.]

Response. The CCSA does not make a cogent argument. The statute specifies that ADA projections be “reasonable.” Moreover, the word “reasonable” is part of the existing regulation. Deleting the word “reasonable” would serve only to create potential confusion between the regulation and the statute.

· Modify the reference to the classroom inventory to ensure that all classrooms are counted in the calculation of available space. “…[T]he reference to [the classroom inventory] form must be modified to ensure that all district facilities that could be used as classrooms are counted for the purposes of the Proposition 39 assessment. While it may be considered largely technical, the suggested amendments…will provide the needed clarity on the use of the classroom inventory.” [Note: The actual text of the amendments proposed by the CCSA does not cover “all district facilities that could be used as classrooms.” Rather, the actual text continues to exclude “classrooms currently in use as interim housing portables.”]

Response. Upon further consideration, the CDE is proposing amendments that narrow the exclusion for interim housing under the current regulations. The amendments allow exclusion only of interim housing used to house pupils temporarily displaced as a result of the modernization of classroom facilities and classrooms used as emergency housing for schools vacated due to structural deficiencies or natural disasters.

· Require a charter school to be allocated space on a single school district site, unless there is no site physically large enough and irrespective of the charter school’s grade level configuration. “…[F]urther clarification is needed because some districts are not providing facilities to otherwise qualified charter schools unless they have ‘extra’ space, or if it would not cause any disruption to their current existing programs or services.” The CCSA proposes an amendment to specify that the charter school be accommodated on a single school district site unless “the district does not have a single site large enough to house the in-district pupils of the charter school.” The CCSA also proposes the addition of two sentences stating, “Schools districts may be required, among other things, to modify programs, change attendance boundaries, or allocate surplus facilities to accommodate a charter school in accordance with Education Code Section 47614 and this Article. The obligation to provide a contiguous school facility to a charter school shall not be impacted by the grade level configuration of the district school sites as compared to the charter school’s grade level configuration.”

Response. The existing regulation already specifies that a charter school be provided space at a single site unless the school cannot be “accommodated” at a single site. To narrow the reasons that a charter school cannot be accommodated to physical size of facilities goes beyond statute and the Ridgecrest court decision, and may lead to unintended consequences, such as the relocation of a program to that serves special students populations (e.g., continuation or special day classes). 

The first of the CCSA-proposed additional sentences is confusing and unclear as a regulation, in that it combines permissive (“may”) and mandatory (“required”) construction. It is ambiguous as to what body or what circumstances would compel a school district to “modify programs, change attendance boundaries, or allocate surplus facilities.” As to the issue of the charter school’s grade level configuration, this matter is already addressed in the proposed regulations, which add two new sentences on this topic stating, “If none of the district-operated schools has grade levels similar to the charter school, then the comparison group of schools shall be all of the district-operated schools that serve any of the grade levels served by the charter school. When a comparison group includes schools that do not serve similar grade levels, a contiguous facility within the meaning of subdivision (d) of section 11969.2 shall be a facility that is most consistent with the needs of students in the grade levels served at the charter school.”

· Separate the proposed dispute resolution regulations from the rest of the regulatory package. “In the prior adoption of the Proposition 39 regulations,…[t]he SBE took action to separate the dispute section from the rest of the regulations to avoid holing [sic] up the whole package as the dispute resolution issues were addressed. We encourage the SBE to do a similar separation in this process…”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

· Streamline the proposed dispute resolution process and allow pursuit of litigation without first completing dispute resolution. “We suggest deleting references to steps that would require mutual agreement, and streamlining the process overall. Also,…many [charter schools] do not want to waive their right to judicial resolution.” 

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

	Jamie Maltz
	Palo Alto Resident


· Allow at-capacity districts to refuse to provide facilities to charter schools. “The charter regulations must provide for the ability of at-capacity school districts…to be able to petition OUT of provision of facilities when provision of those facilities can be shown to create a material harmful financial impact for the remaining district students, or when it creates potential for material displacement of students from neighborhood schools.”

Response. EC Section 47614 requires that a charter school be allowed to use school district facilities to the extent the charter school serves in-district students. Regulations cannot be used to create an exception from the statute, only to implement the statute. Moreover, were it not for the existence of the charter school, the district would be obligated to house the charter school’s in-district students, and the charter school is entitled to no more square footage per student than the district has available for the students in the district-run schools. 

The individual explains why the Palo Alto Unified School District would be adversely impacted by a charter school that would have a “NEW contiguous population.” However, the requirement to provide contiguous facilities to charter schools is a function of statute. The implementing regulations cannot contradict the statute.

· Provide the school district compensation for the incremental facility costs created by the charter school. “[T]he regulations should provide for the ability of school districts…to be compensated for incremental facility costs that are created solely through the creation of the charter school in that district.”

Response. Existing regulations provide for the school district to collect from the charter school a per-square-foot charge that reflects the district’s pro rata general fund costs for the facilities the charter school uses. It is unclear what “incremental facility costs” would include in addition to the costs already incorporated in the per-square-foot charge. Moreover, the creation of a charter school does not increase facility costs per se, as the district is only obligated to provide the use of facilities to the extent a charter school serves at least 80 in-district students, whom the district would have to house if the charter school did not exist.

· Require charter schools to consider non-cost locations. “The regulations also do not hold the charter accountable for attempting to locate itself in non-cost effective locations. (In other words, charters are not required to consider location costs and impacts at all in their process; they are shielded from consequences of their location decision.)…[T]he requirement that a school district provide space…would imply that the district would be renting or leasing new space for the charter at very cost prohibitive market rates…This very negative cost effect will be born (sic) by the non-charter district students, with no consequence or impact felt by the charter school that created the situation.”

Response. EC Section 47605(g) requires that charter petitioners provide “information regarding the proposed operation and potential effects of the school, including, but not limited to, the facilities to be utilized by the school.” Therefore, consideration of facilities implications is given by both charter petitioners and charter authorizers when charter petitions are under review, i.e., before the charter school is approved. Neither EC Section 47614 nor any other provision of statute (or of these regulations) requires a school district to rent or lease facilities for a charter school. A school district is obligated only to provide the use of facilities for in-district students served by the charter school. Thus, in the absence of the charter school, the district would still have costs for housing the affected students. Finally, it is unclear what location would truly be a “non-cost location.” Any facility in which the charter school locates will have some cost associated with it.

· Require charter schools to explain why they have located in a particular district. “And, a charter should be required to explain, evaluate and defend why it has chosen a particular district, over neighboring districts, particularly in the case where the district is a basic aid district that will incur negative financial impact, where other viable district alternatives exist.”

Response. The proposed regulations concern the provision of facilities to charter schools under EC Section 47614. This issue is beyond the scope of the regulatory authorization set forth in EC Section 47614(b)(6).

· Require a charter school to bear its fair share of the impact. “A charter school should be required to bear its fair share of the impact of its ability to create its own destiny, by reserving itself a space in any school district it chooses. It should be required to observe some of facility constraints that exist in that district, and to foot some portion of the incremental cost impact that the rest of the district will bear for implementing the charter in that district. Otherwise the entire brunt of the incremental cost is born (sic) by non-charter school children in that district. This is a severe tipping of the balance in favor of a charter school over the public school system.

“The charter schools should not be given the unfettered ability to ‘break’ a school district, and the public school district must be protected from the chartering (sic) petitioners’ ability to do so. Particularly in cases where the public school district is a proven effective district that serves the majority of residents of the community. Otherwise, the desires of a very small interest group, can trump and severely damage the delivery of public education to the majority.”

Response. Charter schools are part of the public school system. A charter school does not “create its own destiny.” Rather, a charter school exists because the charter has been approved by a school district (in over 90 percent of the cases), county office of education, or the State Board of Education. By law, charter schools are generally required to locate within the school districts that approve the charter, and facility issues are required to be addressed in every charter petition. The school district is empowered to charge the charter school for the pro rata general fund cost of the facilities the charter school is permitted to use under EC Section 47614. The school district is obligated to provide facilities for use by the charter school only to the extent the charter school serves in-district students. If the charter school did not exist, the district would be obligated to house the students who attend the charter school.

	Mary Lou Westmoreland
	PTSA President, Granada Hills Charter High School


· Treat conversion charter schools differently. “While start-up and conversion charter schools have many similarities, separate language needs to be crafted differentiating conversion charters located on a district facility from start-up charters. Conversion charter schools are schools of residence with geographic boundaries set by the sponsoring district.

Response. The proposed regulations do recognize essential differences in charter schools created by conversion. Specific regulations to address the unique circumstances of such schools is already incorporated. Moreover, the proposed amendments elaborate on the provisions related to charter schools created by conversion, including the issue of the former attendance area.

· Allow conversion charter schools to retain their original sites. “Language should be included to ensure that a conversion charter school can continue to operate on the original site.”

Response. The proposed regulations already allow charter schools created by conversion to retain their original sites by annual request, because the charter ties the school to a specific site. Such a charter school may be relocated only if the charter is first materially revised, an action that is initiated by the school.

· Do not permit conversion charter schools to be moved without consent. Language should be included that requires the mutual consent of both the conversion charter school and the sponsoring district if the conversion charter is to be moved to another site. 

Response. The proposed regulations already require that a charter school created by conversion is subject to relocation only after material amendment of the charter to specify a new location. A material amendment of the charter is developed by the charter school and then presented by the charter school to the charter authorizer.

· Limit oversight fees to one percent of revenue if pro rata charges are made. “If the sponsoring district assesses a pro-rata share charge to the charter school for its use of a district facility, language is needed that limits the sponsoring district’s oversight charge to up to one (1) percent.”

Response. The proposed regulations already address this issue. A proposed new subdivision (Section 11969.7(f)) states, “If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.”

	Lorraine Sparaco
	Palo Alto, California


· Address the special problems of basic aid districts. This individual discusses a specific matter involving the Palo Alto Unified School District, a basic aid district. The message suggests that creation of a new charter school could severely impact the district’s facilities situation. Although the message does not directly address any provision of the proposed regulations, it concludes with a general request: “I ask that you address the (possibly?) unintentional consequences of the current regulations as they impact basic aid districts.”

Response. EC Section 47614 makes no distinction between basic aid and non-basic aid school districts. All school districts are required to provide charter schools the use of facilities for the in-district students the charter schools serve. Regulations that implement the statute cannot be used to create an exemption from the statutory requirement for basic aid districts. 

	Granada Hills Charter High School

	Brian Bauer
	Executive Director

	Sonja Eddings Brown
	Governing Board President and Parent

	Steve Bourgouin
	Governing Board Teacher Member

	Adriana Coria
	Governing Board Classified Member

	Elizabeth Cox
	Governing Board Teacher Member

	Martin Eisen
	Governing Board Teacher Member

	Joan Lewis
	Governing Board Administrator Member

	Pat Mitchell
	Governing Board Teacher Member

	James W. Salin
	Governing Board Parent Member


This co-signed letter cites the following concerns:

· Treat conversion charter schools differently. “While start-up and conversion charter schools have many similarities, separate language needs to be crafted differentiating conversion charters located on a district facility from start-up charters. Conversion charter schools are schools of residence with geographic boundaries set by the sponsoring district.

Response. The proposed regulations do recognize essential differences in charter schools created by conversion. Specific regulations to address the unique circumstances of such schools is already incorporated. Moreover, the proposed amendments elaborate on the provisions related to charter schools created by conversion, including the issue of the former attendance area.

· Allow conversion charter schools to retain their original sites. “Language should be included to ensure that a conversion charter school can continue to operate on the original site.”

Response. The proposed regulations already allow charter schools created by conversion to retain their original sites by annual request, because the charter ties the school to a specific site. Such a charter school may be relocated only if the charter is first materially revised, an action that is initiated by the school.

· Do not permit conversion charter schools to be moved without consent. Language should be included that requires the mutual consent of both the conversion charter school and the sponsoring district if the conversion charter is to be moved to another site. 

Response. The proposed regulations already require that a charter school created by conversion is subject to relocation only after material amendment of the charter to specify a new location. A material amendment of the charter is developed by the charter school and then presented by the charter school to the charter authorizer.

· Limit oversight fees to one percent of revenue if pro rata charges are made. “If the sponsoring district assesses a pro-rata share charge to the charter school for its use of a district facility, language is needed that limits the sponsoring district’s oversight charge to up to one (1) percent, not the up to three (3) percent oversight charge for a ‘rent free’ facility.”

Response. The proposed regulations already address this issue. A proposed new subdivision (Section 11969.7(f)) states, “If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.”

· Allow conversion charter schools to request additional space. “Language should be included that allows conversion charter schools to request additional space for the facility as enrollment increases, especially due to residential students returning from private and other schools.”

Response. There is no need for permissive language to “allow” a charter school created by conversion to request additional space. Except with respect to its first year of operation, when a conversion site is considered to be reasonably equivalent housing for the charter school’s students, a conversion charter school is like any other charter school operating in the district. By statute, the school is entitled to the use of facilities for all in-district students. Permissive construction is generally not appropriate for regulations.

· Ensure that a conversion charter school is not penalized by a district’s decisions. “Language should be included that does not penalize a conversion charger school for declining enrollment due to a district’s decisions (i.e., boundary change or traveling student pattern changes that are determined by the sponsoring district).”

Response. This is problematic to address in regulations, as the concept of “penalizing” the conversion charter school is ambiguous, as is the remedy. For example, would the intent be to permit a conversion charter school to retain control of district space that it is not using? However, despite this ambiguity, amendments to the proposed regulations address this topic in part. Prior to altering the attendance area of a conversion charter school, a district would need to obtain a waiver of the statutory provisions binding the school to the attendance area. Through the waiver process, modification of the attendance area of a conversion charter school would be subject to review by the SBE.

· Ensure that a conversion charter school receives an equitable amount of space. “Language should be included that assures an equitable ‘loading formula’ is used when allocating space to a conversion charter school.”

Response. A charter school created by conversion is entitled to the use of the same amount of space as any other charter school based upon the in-district students served. Conversion charter schools are exempted from reimbursement for over-allocated space for one year, which provides a fair opportunity to account for and respond to enrollment changes. 

	Pauline Navarro
	Parent, Palo Alto Unified School District


· Address the special problems of basic aid districts. This individual discusses how the creation of charter schools could severely impact the facilities situation in a basic aid district (presumably the Palo Alto Unified School District in particular). Although the message does not directly address any provision of the proposed regulations, it concludes with the following request: “Please consider adding regulations to this bill which specifically address the financial implications of Charter Schools on Basic Aid Districts.”

Response. EC Section 47614 makes no distinction between basic aid and non-basic aid school districts. All school districts are required to provide charter schools the use of facilities for the in-district students the charter schools serve. Regulations that implement the statute cannot be used to create an exemption from the statutory requirement for basic aid districts. 

	Stephanie Medrano Farland
	Senior Policy Analyst, California School Boards Association

	Richard L. Hamilton
	Associate General Counsel and Director, Education Legal Alliance, California School Boards Association

	Laura Walker Jeffries
	Legislative Advocate, Association of California School Administrators

	Sandy Silberstein
	Director of Governmental Affairs, California Association of Business Officials


In a joint letter, the above-listed individuals urged the SBE to “reject the proposed regulations beyond its authority” and “reject the proposed regulations which create unfair and unlawful burdens upon school districts.” The following specific objections were cited:

Do not modify the definition of “furnished and equipped” to include student services that directly support classroom instruction and to include a reference the California School Accounting Manual. The proposed regulations appear “to require school districts to provide front office equipment and additional, though undefined, support furnishings and equipment…[T]he provision exceeds the scope of section 47614 which focuses on housing charter school students rather than equipping a charter school program…

“This creates an unfunded cost obligation for school districts…[A] district would be required to incur additional debt on behalf of the charter school in order to meet this obligation and there would be no mechanism to recoup the interest payments from the charter school…

“…[T]he draft regulation’s citation to California School Accounting Manual does not offer any definition to the terms furnishing and equipment as used in this provision…” 

Response. The Initial Statement of Reasons notes that the proposed regulations divide the current reference in Section 11969.2(e) – “conduct classroom-based instruction” – into its two component parts, (1) conducting classroom instruction and (2) providing for students services that directly support classroom instruction. Both are essential and clearly within the scope of EC Section 47614. The commenters’ argument that the district would be required to provide the charter school a complete and separate set of front office equipment is without foundation. The charter school is entitled to the use (access to) equipment, but there is no requirement for a school district to purchase separate equipment for the charter school. The proposed regulations create no funding obligation that exceeds the statute itself. EC Section 47614 imposes the requirement that facilities be furnished and equipped. The reference to the California School Accounting Manual (CSAM) is clearly noted in the proposed regulations to be “as applicable.” While the CSAM does not have a precise definition of furnishings and equipment, it nonetheless contains information that is more comprehensive than the limited, partial list of examples appearing in the existing regulations.

· Delete the proposed regulations related to conversion charter schools. “…[T]he proposed language would provide conversion charters with rights to occupy specified facilities beyond that provided to start-up charters and even beyond that provided to other (non-charter) schools in a district…[A]ny effort to provide a separate set of regulations governing conversion charters is beyond the scope of the regulatory process...

“…Because the proposed regulations, in effect, eliminate the annual [facilities request] process for conversion charters by requiring districts to provide a particular site, this provision is invalid as in contravention of the statute’s express terms… 

“Requiring a district to maintain a conversion charter school on a particular site, allowing a district to move the charter school only if the charter school decides to change its charter, favors the conversion charters and means districts lose all discretion over the use of those school sites… These provisions also assume that regardless of whether the charter experiences declining enrollment, it would have primary rights over other charters or district programs to maintain the site.

“…Because the proposed regulations absolve conversion charter schools of the mandatory over-allocation fee, the provision is invalid as in conflict with the statute’s express terms…

“…The provision eliminating the over-allocation fee not only defies the statute’s

mandatory language but also provides tacit approval to these charter schools to submit excessive projections at cost to the district (lost space) without means of recovery...

“Because the regulations may not contravene the language of the statute, Commenters submit that the provisions of section 11969.3(d) are invalid and must be deleted.”

Response. The proposed regulations do not contravene statute and are not invalid. Rather, they harmonize the provisions of EC Section 47614 with other statutory provisions governing the creation of charter schools by conversion. The clear intent of the statutory scheme is for a charter school established by conversion to remain at its existing location and serve the same attendance area as existed at the time of conversion. The proposed regulations do not exempt these charter schools from reimbursement for over-allocated space, nor to the proposed regulations exempt these schools from the requirement to submit annual facilities requests. Rather, they affect only the timing of when the over-allocated space reimbursement initially applies. To apply over-allocated space reimbursement to a charter school immediately after conversion becomes operative would be an absurd result, just as it would to award such a school more space (than exists at the converted school site) when operation is initially commencing. The first year of operation is one in which neither such action takes place. The proposed regulations harmonize the statutes in a very reasonable fashion, deferring application of over-allocated space reimbursement for the initial year of operation, but requiring the charter school to report over-allocated space by February 1 of that initial year of operation. The district is entitled to occupy “all or a portion of the space identified.” Charter schools established by conversion are specifically subject to over-allocated space reimbursement after the first year of operation, and they are only allowed to recover surrendered space by application (evaluated in keeping with the provisions of the article). 

· Delete the proposed regulations regarding oversight fees. “[The] SBE has been given no authority to define the terms of section 47613 and its authority to implement regulations is limited to the delegation stated in section 47614…

“Because there has been no delegation to define terms contained within a statute other than section 47614, Commenters request that section 11969.7, subdivision (f), be deleted.”

Response. Section 11969.7(f) addresses the imposition of charges for facilities costs under EC Section 47614, defining such action as making the facilities “not substantially rent free.” The proposed regulation is properly within the rulemaking authority specified in EC Section 47614.

· Delete the proposed regulations requiring reciprocal indemnification. “Section 11969.9(k)(3) requires that a facility use agreement…contain a reciprocal indemnification provision…The grant of authority to SBE to adopt regulations…provides no indication that the voters authorized a shifting of liability to school districts…

“Therefore, proposed section 11969.9(k)(3) should be deleted.” 

Response. Through enactment of Proposition 39, the people established EC Section 47614 which contains a broad grant of rulemaking authority for the SBE, including authority for regulations “defining the procedures” that govern the provision of facilities to charter schools. This broad grant of rulemaking authority is clearly sufficient to cover adoption of paragraph (3) of subdivision (k) of Section 11969.9. The reciprocal hold-harmless/ indemnification provision is a solid business practice to ensure the security of the public’s investment in the facilities owned by the school district and used by the charter school.  

· Delete the dispute resolution provisions. “Section 11969.10 provides for a mandatory dispute resolution procedure that culminates…in either a hearing before the Office of Administrative Hearings (OAH) or arbitration. Limited review of the OAH or arbitrator decision is allowed…

“There is no indicia that the voters intended to vest SBE with the power to mandate an alternative dispute resolution that so dramatically undermines the right to access the courts…

“SBE has no authority to develop judicial standards of review or otherwise alter a party’s right to full access to the courts for redress of grievances…

“The alternative dispute resolution procedure which shifts property and program determinations from the elected school board to a hearing officer or arbitrator is an improper delegation…”

“The regulations as drafted do not provide for an absolute right to trial de novo, but instead, limit access to judicial review only if it is “conclusively established” that any decision rendered under these regulations do (sic) not comply with Education Code section 47614 or the proposed regulations…

“Because Proposition 39 does not require or even suggest alternative dispute resolution or otherwise require school districts or charter schools to take disputes through administrative hearing or arbitration, the proposed regulations create a State mandated activity…”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

· Delete the requirement that school districts give charter school’s in-district students the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous. “The proposed language [in Section 11969.2(d)] that charter school in-district students ‘be give the same consideration as students in the district-run schools’ is not a measurable standards and fails as vague…

“…[T]he current language is sufficient to afford charter school students their fair share of school district facilities… Absent a clear and measurable standard, school districts are unduly burdened in the attempt to meet the requirements of law.” 

Response. The language in question comes from the Ridgecrest decision. It provides a clear and reasonable standard without dictating a specific outcome. It is not overly burdensome to implement.

· Delete the proposed regulations relating to lack of comparable schools [Section 11969.3(a)(1)] and to a charter school that has a different grade level configuration from the district [Section 11969.3(a)(4)]. “This provision [relating to lack of comparable schools], in effect, requires districts to reconfigure school sites to be reasonably equivalent to all grade levels offered by the charter school. If the charter school is K-8, in order to meet the “shall be contiguous” language…, the district would be required to reconfigure a site to be ‘reasonably equivalent’ for all grade levels……

“This provision unduly burdens school districts and unfairly advantages charter school students over district students…

“The proposed regulation [relating to a charter school that has a different grade level configuration for the district] also contains conflicting language as to whether modification of the district facility is required…

“Reconfiguring district facilities to house a charter school program does not serve the statutory end of providing ‘reasonably equivalent’ facilities to both district and charter school students…”

Response. In response to this comment, the proposed amendments make clear that when no school of the district serves grade levels similar to the charter school’s, a contiguous facility is an existing facility that is most consistent with the charter school’s grade levels. Moreover, the proposed amendments make clear that a school district is not obligated to pay for modification of any school site to accommodate a charter school’s grade level configuration. 

· Reconsider the proposed regulation related to Web posting of per-square-foot charges [Section 11969.7(e)]. “The purpose of posting [per-square-foot charges] is unclear and would seem to encourage charter schools to ‘shop’ for districts with a lower fee…

“…[B]ecause charter schools report the information to CDE, school districts have no opportunity to correct errors or otherwise explain the pro-rata calculation except by offer such explanation through CDE. Districts have no choice but to defend themselves or otherwise correct errors in reporting by responding with an explanation. As such, the reporting requirements create mandated costs both for charter schools and school districts.”

Response. The Initial Statement of Reasons explains the proposed Web posting of per-square-foot charges as follows: “The workgroup process revealed considerable variation in per-square-foot charges. This proposed change allows for public scrutiny of the variations at virtually no cost.” The speculation that charter schools would use the information to “shop” among districts is without foundation. In almost all cases, a charter school is bound by statute to remain located in a single school district for the life of the school. The per-square-foot charge is an easily discernable figure easily reported by charter schools when reporting other information by statute. School districts are offered the opportunity to provide explanatory information if necessary. The cost to districts for preparation and submission of voluntary information would be minor and likely of a one-time nature, as the reasons for a school district having a disproportionately high or low per-square-foot charge would probably remain relatively stable from year to year. Regulations adopted to implement EC Section 47614 do not create reimbursable mandates, because the statute was enacted by initiative. Costs associated with implementation of initiatives are not reimbursable under the state Constitution. 

· Increase the time districts have to review charter schools’ ADA projections [Section 11969.9(a), (b), and (d)]. “The proposed regulations do not provide school districts with sufficient time to review and evaluate a charter school’s projections,…unduly burdening school districts...[T]he due date for charter application [should] be pushed back to October 1 (current deadline) and the response date for districts [should] be extended to January 1 to allow sufficient opportunity to review and analyze the applications.”

Response. The proposed regulations spread out the workload associated with reviewing charter school facility requests. It is not unreasonable for a school district to review only a charter school’s ADA projections in one month. Moving the submission deadline for charter school facilities requests to October 1 would likely result in less accurate projections, and moving the initial response deadline for districts from December 1 to January 1 would further disrupt the regulatory plan to spread out the workload. 

· Reconsider the proposed regulations that create mandated costs. “The proposed regulations create significant reimbursable state mandated costs…furniture and equipment under the expanded definition proposed at 11969.2(e)…lost reimbursement for over-allocation of space under 11969.3(c)(2) and 11969.8(c)…lost oversight fees under 11969.7(f)…indemnification of charter schools for charter school sue of site under 11969.9(k)(3)…reconfiguration of district schools (sic) sites under 11969.9(k)(4) and 11969.3(a)(1), (4)…[p]ublic reporting as required by 11969.7(e)…unreasonably short period to respond to charter school projections under 11969.9(a), (b), (d)…dispute resolution and any subsequent litigation…[T]he costs associated with compliance will be recoverable by districts across the State.”

Response. Regulations adopted to implement EC Section 47614 do not create reimbursable mandates, because the statute was enacted by initiative. Costs associated with implementation of initiatives are not reimbursable under the state Constitution. It should also be noted that, upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

	M. Magdalena Carrillo Mejia
	Superintendent, Sacramento City Unified School District


· Eliminate the requirement to give the charter school’s in-district students the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter must be contiguous [Section 11969.2(d)]. “By imposing a requirement that charter school facilities must in all cases be contiguous, the proposed regulations would ‘oversimplify and (sic) difficult and complex process’. They could also force a school district to place its own schools in non-contiguous facilities even where to do so would not be a fair sharing of school district facilities…”

Response. EC Section 47614 states that facilities charter schools are allowed to use “shall be contiguous.” The regulations cannot be contrary to the statute.

· Eliminate the additional provisions related to charter schools established by conversion [Section 11969.3(d)]. “The provisions…impermissibly exceed the scope of Proposition 39.

“…[Permitting] a conversion charter school – but not the school district in which the charter school is located – to change the charter school’s location….[violates] traditional property rights, the plain language of Proposition 39…, and plain good sense…”

Response. The proposed regulations relating to charter schools created by conversion harmonize EC Section 47614 with other provisions of statute. The statutory scheme for such schools clearly binds them a particular location. The proposed regulations allow the relocation of the schools provided other statutory requirements are addressed or waived.

· Provide more time for school districts to review charter schools’ ADA projections [Section 11969.9(d)]. “…For a large school district…, this requirement would be a daunting one, particularly as few charter schools in our experience to date understand what information is required…”

Response. The proposed regulations provide one month for school districts to review charter schools’ ADA projections. For operating charter schools, this task is relatively simple given the actual enrollment and ADA history. For start-up schools (which will not be operative for many months), additional time will not be likely to increase the accuracy of the information submitted.

· Clarify what happens if there is no agreement on ADA projections [Section 11969.9(e). “The regulations fail to state…which party’s enrollment projections may be relied on in the event of a dispute at this point.”

Response. The proposed regulations separate and focus attention on ADA projections early in the process of considering charter school facilities requests. However, the parties are not necessarily required to reach agreement. In its preliminary proposal, the school district indicates the ADA projection on which the proposal is based.

· Extend the timeline for development of preliminary proposals [Section 11969.9(f). ”…This change will force school districts to finalize all the information that will be included in their final offers two months earlier than previously required…These regulations will effectively compress the time to complete tasks that previously took six months…into three months…[F]or a district of [Sacramento’s] size, these change will be extremely burdensome.”

Response. The proposed regulations create a new timeline for consideration of charter school facilities requests that spreads out the workload and focuses attention early on ADA projections, which is often a major issue. The requirement that preliminary proposals include all conditions applicable to school sites being offered for use by charter schools is essential to enable the schools to evaluate the proposals.

· Do not require submission of preliminary proposals to charter schools that have yet to be approved [Section 11969.9(f)]. “…[A] charter school would be eligible for facilities even if its charter is granted as late as March 15. Therefore, the proposed February 1st date [for presentation of preliminary proposals] may require a school district to make a preliminary facilities offer to a charter school whose petition has not yet been granted… It is not stated clearly in the proposed regulations that a district can make a preliminary facilities offer that is conditional upon the granting of the petition…”

Response. At the point where preliminary proposals are required, a school district may have a small number of charter petitions (typically no more than one) still undecided. For the district to proceed under the assumption that the petition will be approved does not appear overly burdensome. The school would be entitled to the use of facilities if it is approved. It appears evident on its face that a “preliminary” proposal can be presented to the petitioners for a still pending charter school. A specific provision to that effect is not necessary.

· Revise the specification of elements in the final notification [Section 11969.9(h)(5)]. “…[Requiring] the school district to specify ‘all conditions pertaining to the space’ in their final offers…could be interpreted to mean that facilities use agreements must be implemented at the time of the final offer, which would create undue administrative burdens for school districts.”

Response. The proposed regulations require that a school district’s final notification “specifically identify…all conditions pertaining to the space.” This requirement is distinct from the actual “agreement regarding use of and payment for the space,” which is covered in Section 11969.9(k). The facility use agreement is negotiated and is necessarily, therefore, executed after the charter school’s notification that it intends to occupy the offered space, pursuant to Section 11969.9(i).

· Eliminate the dispute resolution provisions [Section 11969.10]. “The dispute resolution procedures…constitute unwarranted interference with the relationships between charter schools and school districts.

“…[T]hese changes accomplish, in one fell swoop, an astonishing deprivation of a local school board’s rights to allocate use of its own facilities…[Charter schools] may force school districts into binding arbitration resulting, perhaps time and time again, in facilities being allocated as arbitrators, not local school boards, see fit…

“…[T]he dispute resolution procedures are time-consuming and unnecessary. The vast majority of school districts and charter schools have amicably resolved facilities allocations issues in the past five years…without such dispute resolution mechanisms, and will continue to do so in the future…”

Response. Upon further consideration, the SBE concurs with the argument that the dispute resolution provisions should be considered in a separate regulatory package, except for the provisions relating to mediation with the agreement of both parties.

ALTERNATIVES DETERMINATION
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.

LOCAL MANDATE DETERMINATION
The proposed regulations do not impose a reimbursable mandate on local agencies or school districts.
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