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 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by San Diego Unified School District (SDUSD) for renewal of a “single child waiver” of California Education Code (EC) Section 56366.1(a), the certification requirement for a nonpublic residential school, Judge Rotenburg Center, located in Canton, Massachusetts to allow student (number 010292026) to attend that school using special education funds. This request is also made to waive EC 56520(a)(3), California Code of Regulations (CCR), Title 5, Section 3052(a)(5), CCR, Title 5, Section 3052(l), to allow the use of aversive treatments for this student’s self-injurious behavior.
Waiver Number: 3-2-2007
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 

California law and regulation prohibit corporal punishment, including willful infliction of physical pain upon a pupil EC 49001, and procedures that cause pain or trauma (EC sections 56520(a)(3) and 56523(b)(1); CCR, Title 5, Section 3052(l)). In his current placement, the Judge Rotenberg Center (JRC), the student for whom this waiver is requested continues to be subjected to Graduated Electronic Decelerator (GED), a painful electric skin shock. The student’s current individualized education program (IEP), also authorizes a contingent food and helmet/movement limitation program. 
After more than two years, GED continues to be applied. Based on the previous wavier application and the current IEP, the student’s placement at the JRC and the use of GED is indefinite. SDUSD has not completed processes necessary to warrant the continued use of or fade the use of aversive interventions. The California Department of Education (CDE) recommends this waiver request be denied. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has approved waivers to allow the placement of special education students at uncertified nonpublic schools. At the May 2005, meeting, the SBE approved a two-year waiver for this student to attend the JRC, and waived the prohibition of behavior interventions that cause pain or trauma. At that time, SDUSD was expected to develop an alternative to this placement.
	SUMMARY OF KEY ISSUES


The SDUSD requests a waiver of EC sections 56366.1(a) and 56520(a)(3), and CCR, Title 5, sections 3052(l)(1) and 3052(a)(5).

The 15-year-old student, for whom the waiver is sought, has mental retardation and atypical autism. The student demonstrates inappropriate behaviors that interfere with learning and social interactions (e.g., non-functional body/hand movements, aggressiveness, throwing tantrums, and self-pinching). To reduce the incidence of the inappropriate behavior, student wears three distanced (i.e., spread) electrodes which deliver electric skin shocks. The Food and Drug Administration has not approved or cleared the device for marketing. In addition, the student’s current IEP authorizes the use of a contingent food program. If implemented, such a program involves withholding or limiting the use of nutrition contingent upon demonstration of behavior. Available and approved aversive interventions also include the use of helmet/movement limitation. 

The CDE recommends that the SBE deny this waiver request for the following reasons:

1. As required by federal and state law, an appropriate functional behavior analysis (FBA) of the student’s behavior with the subsequent development of an appropriate behavior intervention plan (BIP), including positive behavioral interventions and supports (PBIS), does not exist. The SDUSD school psychologist noted in the report dated January 7, 2007, further analysis of environmental variables was warranted in order to repeat and generalize previous behavioral successes. 
2. EC sections 49001 and 56520(a)(3) prohibit the use of procedures to eliminate maladaptive behavior that include procedures that cause pain or trauma. The waiver seeks permission for the JRC to continue use of electric skin shock to treat the student, as well as potentially contingent food and helmet/movement limitation.  Yet, there is not a complete FBA as a basis to determine the most appropriate BIP to meet the needs of the student.
3. The current IEP does not include consideration of other, lesser restrictive placements. SDUSD created a diagnostic program called Diagnostic Center for Positive Change (DCPC). The program is located at a separate facility (non-comprehensive school site) and has a highly specialized support network designed to address the needs of students with significant behavioral challenges. The DCPC has highly trained staff who utilize research-based strategies for positive behavior supports.” This center “could potentially serve this student” (SDUSD correspondence dated April 3, 2007).
4. Evidence of a plan for the student to transition to a lesser restrictive environment or consideration of alternative placements is lacking in the current IEP. A two-year waiver was approved at the May 2005, SBE meeting. The SDUSD is now requesting an additional one year waiver to continue the student’s placement at the JRC. After more than two years, GED continues to be applied. The BIP included in the student’s IEP merely supports the use of GED without any evidence of fading. Based on the previous wavier application and the current IEP, the student’s placement at the JRC and the use of GED appears indefinite. 
5. The JRC applied for certification as a nonpublic school. Certification was denied because of its use of GED shock treatment and contingent food program causing prolonged hunger. Both techniques result in the infliction of pain as a method of punishment to modify behavior, a clear violation of California law. JRC appealed the denial to the Office of Administrative Hearings and the California Superior Court. In both cases, denial of certification was upheld. 
The waiver request and supporting documentation does not contain sufficient information to justify the use of aversive interventions that cause pain or trauma to best address the needs of the student. In addition, an inadequate FBA and subsequent development of a BIP that includes PBIS by the IEP team clearly violate federal and state law processes.  
Authority for the Waiver:  EC Section 56101
Period of request:  March 10, 2007 to March 10, 2008
Local board approval date(s): December 12, 2006
Bargaining unit(s) consulted on date(s):  
Name of bargaining unit(s)/representative(s): 

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate): Not Required for a Special Education Single Child Waiver.
	FISCAL ANALYSIS (AS APPROPRIATE)


During the 2004-05 budget year, SDUSD assessed the California Extraordinary Costs Pool (special education). At that time, the placement of this student initially cost SDUSD $63,000.00, and the cost pool was assessed $29,000.00 per month. If this waiver were denied, the district may only utilize local dollars to support placement at JRC.
	ATTACHMENT(S)


Attachment 1: Specific Waiver Request (5 pages) (This attachment is not available for 

                       Web viewing. A printed copy is available in the SBE Office or the Waiver

                       Office.)
Attachment 2: Letter of April 3 from Patrick Frost (1 page) (This attachment is not

                       available for Web viewing. A printed copy is available in the SBE Office

                       or the Waiver Office.)

Attachment 3: Supplemental Information Form (2 pages) (This attachment is not 

                       available for Web viewing. A printed copy is available in the SBE Office

                       or the Waiver Office.)
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