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 FORMCHECKBOX 
 Specific Waiver

	SUBJECT

Request by San Diego Unified School District under the authority of California Education Code Section 56101 for renewal of a “single child waiver” of Education Code Section 56366.1(a), the certification requirement for a nonpublic residential school, Judge Rotenberg Center, located in Canton, Massachusetts to allow one student (student number 010292026) to attend that school using special education funds. This request is also made to waive Education Code Section 56520(a)(3), California Code of Regulations, Title 5, Section 3052(a)(5), and Section 3052 (l), to allow the use of aversive treatment for this student’s self-injurious behavior.
Waiver Number: 30-3-2009
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has approved many waivers to allow the placement of special education students at uncertified nonpublic schools, as long as the request meets the statutory criteria of Education Code (EC) section 56101 “necessary or beneficial to the content and implication of the pupil’s individualized education program (IEP)”. In 2005 and again in 2007, the SBE approved two consecutive two-year waivers for this student to attend the Judge Rotenberg Center (JRC), and waived the prohibition of behavior interventions that cause pain or trauma. 
This waiver request is for an additional two years to allow for the continued placement of this student at JRC as the IEP has specified for ongoing student placement.
	SUMMARY OF KEY ISSUES


The San Diego Unified School District (San Diego USD) requests a waiver of EC Sections 56366.1(a) and 56520(a)(3), and California Code of Regulations (CCR Title 5), sections 3052(l) and 3052(a)(5). The waiver authority reads as follows: 

EC 56101 (a) A public agency, as defined in Section 56028.5, may request the board to grant a waiver of any provision of this code or regulations adopted pursuant to that provision if the waiver is necessary or beneficial to the content and implementation of the pupil's individualized education program and does 
	SUMMARY OF KEY ISSUES (Cont.)


not abrogate any right provided individuals with exceptional needs and their parents... 
(b) The board may grant, in whole or in part, any request pursuant

to subdivision (a) when the facts indicate that failure to do so

would hinder implementation of the pupil's individualized education
program or compliance by a local educational agency with federal

mandates for a free appropriate public education for children or youth with disabilities.

The 17-year-old student for whom the waiver is sought, has mental retardation and atypical autism. The student demonstrates inappropriate behaviors that interfere with learning and social interactions (e.g., non-functional body/hand movements, aggressiveness, throwing tantrums, and self-pinching). To reduce the incidence of the inappropriate behavior, student wears three distanced (i.e., spread) electrodes which deliver electric skin shocks. 
He has had over 12 failed placements from 1996 to 2004, when enrolled at the JRC, which was the only school which accepted him due to his aggressive and self-abusive behaviors. He sent many staff to the emergency room prior to his JRC enrollment, and many refused to work with him again.


Parents eventually found JRC and placed student there in 2004. Knowing that JRC used aversive strategies (in student’s case a mild skin shock), the district initially opposed the placement, but also engaged in a review of current literature on behavior interventions using aversives with individuals with very low cognitive functioning. There is research that has shown good results for individuals whose receptive language and cognitive skills precluded the use of contingency contracts and whose self-stimulatory rewards and self-abusive responses exceed the positive rewards practitioners can provide.
It is readily apparent that this particular device is very effective with this particular student. The use of this devise has gone from at least 12 per day in 2005, to averaging 10 per week in 2009. The district now fully supports the placement for this student and the continued lessening of the need to use the aversive as required by the IEP. Since placement at JRC, the student’s self injurious behaviors have significantly decreased and he has been taken off all psychotropic drugs and is living in a group home. He is now able to go on field trips and has socialized with the staff. He is using the computer to learn communication skills, clearly indicating he understands cause and effect, uses sign/gestures in communication with staff and has not had an emergency intervention such as physical restraint for a long time. His hair has grown back and his skin is clear of markings and cuts.

The district maintains close contact with JRC and regularly monitors the student’s program. The district recently conducted triennial assessments where staff traveled to Massachusetts for on-site assessments and observations. The district staff continues to believe that JRC is the appropriate placement for student at this time and can attest to student’s progress at JRC. The district is also aware the JRC has applied for 
	SUMMARY OF KEY ISSUES (Cont.)


certification in California, and has so far not been granted that by the California Department of Education. Thus, the district is requesting a waiver of that certification requirement, only for this single student under EC § 56101, as failure to do so would hinder implementation of the student's IEP and result in non-compliance by a local 

educational agency with federal mandates for a free appropriate public education (FAPE) for students with disabilities.

The department recommends approval.

Demographic Information: San Diego Unified School District has a student population of 132,000 and is located in an urban setting in the City of San Diego.
Authority for Waiver: EC 56101 
Period of request:   3/10/09 to 3/10/11
Local board approval date(s):  December 9, 2008
Bargaining unit(s) consulted on date(s): Not necessary for EC 56101 waivers.
Name of bargaining unit(s)/representative(s):    
Position of bargaining unit(s) (choose only one):
 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate):

	FISCAL ANALYSIS (AS APPROPRIATE)


This waiver will allow the district to continue to use Special Education designated funds to fund this placement.
	ATTACHMENT(S)


Attachment 1:  Specific Waiver request (7 pages). (This attachment is not available for
                        Web viewing. A printed copy is available in the SBE Office or the Waiver
                        Office.)
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