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	SUBJECT

Update on Issues Related to California’s Implementation of the Elementary and Secondary Education Act and Other Federal Programs: Including Discussion, Consideration, Final Approval, and Submission of Tydings Amendment Waivers and the 2009-10 Application for the School Improvement Fund Grant.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) authorize the SBE President, Ted Mitchell, with State Superintendent of Public Instruction, Jack O’Connell, to submit an application to the U.S. Department of Education (ED) for a School Improvement Grant (SIG) to be funded under the American Recovery and Reinvestment Act of 2009 (ARRA), Title I of the Elementary and Secondary Education Act (ESEA). 
To further optimize California’s SIG application to ED, the CDE recommends that the SBE authorize the SBE President, Ted Mitchell, with State Superintendent of Public Instruction, Jack O’Connell, to apply to the ED for four waivers of ESEA requirements in order to allow any local educational agency (LEA) that receives a SIG award to use those funds in accordance with SIG requirements and the LEA’s application for a grant. The waivers requested will allow any LEA in California that receives a SIG award to extend the period of availability of school improvement funds for the state educational agency (SEA) and all of its LEAs to September 30, 2013, to allow their Tier I schools that will implement a turnaround or restart model to “start over” in the school improvement timeline, waive the 40 percent poverty eligibility threshold to permit LEAs to implement a schoolwide program in a school that does not currently meet the poverty threshold, and to permit the use of school improvement funds to secondary schools that are eligible for, yet do not receive, Title I, Part A and which is identified as a “persistently lowest-achieving school.” 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This standing item allows the CDE to brief the SBE on timely topics related to the ESEA and other federal programs.

	SUMMARY OF KEY ISSUES


SIG Application
The School Improvement Grants Application Section 1003(a) of ESEA was provided by ED to states by way of the Federal Register, School Improvement Grants: Final Rule, on December 10, 2009.

SIG awards are provided through SEAs, to LEAs for use in Title I schools identified for program improvement (PI) that demonstrate the greatest need for the funds and the strongest commitment to use the funds to provide adequate resources in order to raise student achievement and enable the schools to make adequate yearly progress and exit PI status. SIG funds for 2009–10 are to be focused on persistently lowest-achieving Title I schools in PI (“Tier I schools”) and, at an LEA’s option, persistently-lowest achieving secondary schools that are eligible for, but do not receive, Title I, Part A funds (“Tier II schools”). An LEA may also use school improvement funds in Title I schools in PI that are not identified as persistently lowest-achieving schools (“Tier III schools”). In the Tier I and Tier II schools an LEA chooses to serve, the LEA must implement one of four federally-defined school intervention models: turnaround model, restart model, school closure, or transformation model.

CDE staff, in consultation with the Committee of Practictioners and SBE staff, is preparing the 2009–10 SIG application which is due to ED on February 8, 2010. The application will include a list of schools, by LEA and grouped by tiers, that are eligible to receive SIG funding. The application will provide a description of the method by which the CDE will evaluate LEA applications, evaluate an LEA’s capacity to implement the selected intervention, and monitor implementation progress. The application to ED must also include the request for application (RFA) that California LEAs will be required to submit to the CDE to access SIG funding. This application is being developed concurrently with the SEA application to ED. The LEA  application to the CDE will include a description of the evaluation process the LEA is required to complete with each eligible school, the intervention model selected by the LEA for each school it commits to serve, and major activities, budget, and timeline for implementation of the selected intervention. The LEA must also provide assurances that it will comply with all federal and state requirements pertaining to 2009–10 SIG and indicate all applicable waivers for which it intends to apply.
Federal Waivers for SIG Implementation
The SIG application guidance document from ED invites states to apply for four waivers that are intended to increase the flexibility in SIG implementation and raise the achievement of students in persistently lowest-achieving schools.

 SUMMARY OF KEY ISSUES (Cont.)_______________________________________
Specific waivers provided by ED for States and LEAs to address are as follows:

· Waive section 421(b) of the General Education Provisions Act (20 U.S.C. § 1225[b]) to extend the period of availability of school improvement funds for the SEA and all of its LEAs to September 30, 2013. The SIG funding is intended to implement a three-year plan, and this extension will allow for that timeline. 
· Waive section 1116(b)(12) of the ESEA to permit LEAs to allow their Tier I schools that will implement a turnaround or restart model to “start over” in the school improvement timeline. 
· Waive the 40 percent poverty eligibility threshold in section 1114(a)(1) of the ESEA to permit LEAs to implement a schoolwide program in a Tier I school that does not meet the poverty threshold. 
· Waive sections 1003(g)(1) and (7) of the ESEA that limit the use of school improvement funds to Title I schools in improvement, corrective action, or restructuring to permit LEAs to use school improvement funds to serve Tier II schools.
Title I, Part A Waivers
On behalf of all eligible LEAs, California submitted eight waiver requests to the ED. The waiver requests pertain to Title I, Part A of the ESEA given the significant new funding for programs provided by the ARRA allocations for 2009–10  and the proposal to repeal provision 34 Code of Federal Regulations (CFR) Section 200.47(b)(1)(iv)(A), (B). Three of the eight waivers have been granted by ED. We expect to hear on the status of the remaining five waivers in the near future. The three waivers granted are:
· Exemption from the 14-day school choice parent notification requirement for students enrolled in newly identified PI schools for 2009–10 or schools that anticipated exiting PI during the 2009–10 school year but did not (ESEA Section 1116[b][1][E][i]; 34 CFR Section 200.37[b][4][iv]). Granted by ED. 
· To become Supplemental Educational Services (SES) providers while identified for PI for the 2009–10 school year. (ESEA Section 1116[e][4][E]; 34 CFR Section 200.47[b][1][iv][A] and [B]). Granted by ED.

· To request a waiver from CDE to carryover more than 15 percent of its Title I, Part A, 2009 and 2010 allocations due to ARRA funding (ESEA Section 1127[a][b]). Granted by ED.

 SUMMARY OF KEY ISSUES (Cont.)_______________________________________
Update of ED Monitoring Visit
The CDE has received confirmation from ED the LEAs that will be visited during the February 22–26, 2010, monitoring visit. For the Title I, Part A Basic Program, ED will visit Long Beach Unified School District (USD), Santa Ana USD, and San Bernardino City USD. For Title I, Part D, Neglected or Delinquint Programs, ED will visit Los Angeles County Office of Education (COE) and Orange COE. For the McKinney-Vento Homeless Education Program, ED will visit Los Angeles USD, Orange COE and Magnolia Elementary School District. 

Waiver of the Tydings Period for Reading First

The CDE sent a letter to Thelma Meléndez de Santa Ana, Assistant Secretary, Office of Elementary and Secondary Education, ED, requesting a Tydings Amendment waiver of Section 421(B) of the General Education Provisions Act governing the availability for obligation of fiscal year 2007 Title I, Part B Reading First (RF) Grant funds reserved for professional development in the area of reading instruction. Specifically, the letter requests a time extension from September 30, 2009, to September 30, 2010, to fully expend fiscal year 2007 Title I, Part B funds. A copy of the letter is available as Attachment 3.
Since 2002, the federal RF grant funds have never been fully expended within the 27-month grant period. In order to prevent these funds from reverting back to ED, the CDE accounting office has used the first in/first out (FIFO) process. This procedure worked well until 2008 when the final RF grant was reduced by 64 percent from $143,939,544 in 2007 to $50,837,601. Three factors contributed to the decreased amount of expenditures in 2008. First, in order to reduce expenses and provide funding for as long as possible to the remaining cohorts, the first RF cohort was no longer funded and the reduced fiscal year 2008 grant funds were budgeted over the 27-month federal grant time period. This reduced the actual 2008 expenditures but allowed the program to continue through 2010. Second, as part of the FIFO practice, expenditures from 2008 were posted against fiscal year 2007 funds. Lastly, legislation of the three-year Special Education Teacher Professional Development Pilot Project (SETPD) required the fiscal year 2007 funds to last three years until September 30, 2010.

Loss of the 2007 fiscal year funds would make it impossible to adhere to the mandates of the Budget Act of 2009. These funds support RF district programs, technical assistance, professional development, and the SETPD.
	FISCAL ANALYSIS (AS APPROPRIATE)


Any state or local educational agency that does not abide by the mandates or provisions of ESEA is at risk of losing federal funding. 

	ATTACHMENT(S)


Attachment 1: California’s School Improvement Grant Application to ED will be provided in an Item Addendum
Attachment 2: Draft letter dated January 15, 2010, to Thelma Meléndez de Santa Ana, Assistant Secretary, U.S. Department of Education, regarding California’s request for four waivers related to implementation of 2009-10 School Improvement Grants (2 Pages)
Attachment 3: Reading First Carryover Funds from 2007 (3 Pages)

Attachment 4: Letter dated December 17, 2009, to Thelma Meléndez de Santa Ana, Assistant Secretary, U.S. Department of Education, regarding a request for a waiver of Section 421(b) of the General Education Provisions Act Governing the Availability for Obligation of Fiscal Year 2007 No Child Left Behind Act of 2001 Section 9401 Title I, Part B Reading First Grant Funds Reserved for Professional Development in the area of reading instruction (3 Pages)
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DRAFTJanuary 15, 2010
Thelma Meléndez de Santa Ana, Assistant Secretary 
Office of Elementary and Secondary Education
U.S. Department of Education
400 Maryland Avenue, SW, Suite 3W230
Washington, DC 20202
Dear Assistant Secretary Meléndez de Santa Ana :
The State of California hereby submits for your consideration a consolidated request for the waiver of four provisions of federal law and regulations related to implementation of School Improvement Grants: American Recovery and Reinvestment Act (ARRA) of 2009, Title I of the Elementary and Secondary Education Act (ESEA) of 1965 as amended. This request would allow any local educational agency (LEA) in California that receives a School Improvement Grant (SIG) to use those funds in accordance with the final requirements for SIG and the LEA application for a grant. 

California requests, on behalf of its LEAs, the waiver of the following four provisions:

1) Waive section 421(b) of the General Education Provisions Act (20 U.S.C. § 1225[b]) to extend the period of availability of school improvement funds for the SEA and all of its LEAs to September 30, 2013.

2) Waive section 1116(b)(12) of the ESEA to permit LEAs to allow their Tier I schools that will implement a turnaround or restart model to “start over” in the school improvement timeline.
3) Waive the 40 percent poverty eligibility threshold in section 1114(a)(1) of the ESEA to permit LEAs to implement a schoolwide program in a Tier I school that does not meet the poverty threshold

Thelma Meléndez de Santa Ana, Assistant Secretary
January 15, 2010

Page 2

4) Waive sections 1003(g)(1) and (7) of the ESEA that limit the use of school improvement funds to Title I schools in improvement, corrective action, or restructuring to permit LEAs to use school improvement funds to serve Tier II schools.
In addition, the CDE ensures compliance with all assurance requirements as stated in the School Improvement Grants Application, (page 7) pertaining to LEA waivers (see Enclosure 1). The CDE is also providing documentation of the notice provided to LEAs and to the general public concerning the State of California’s intention to apply for these waivers (see Enclosure 2), as well as public comments received in response to that public notice (see Enclosure 3.) We respectfully submit these requests and accompanying materials, and appreciate your consideration of them.

If you have any questions regarding this subject, please contact Deborah V.H. Sigman, Deputy Superintendent, Curriculum, Learning, and Accountability Branch, at 

916‑319-0812 or by e-mail at dsigman@cde.ca.gov.

Sincerely,

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education

JO/TM:ds

Enclosure

Reading First Carryover Funds from 2007

The Reading First (RF) program in California has had carryover funds each year since the inception of the Program in 2002. The “First In First Out” (FIFO) process was effective for the first five years and ensured that funds never reverted back to the federal government. The problem we are now facing:

The amount of funds actually expended in 2008 is not enough to FIFO back to 2007 allowing the expenditure of all the 2007 funds. Therefore, all remaining 2007 funds will revert, leaving no carryover for 2009–10 for the purposes enumerated in the Budget Act of 2009. The RF Program office met with the budget and accounting offices several times over the past year to discuss the RF expenditure issues. The budget and accounting offices believed the FIFO process would continue to work as it had in the past. The ED approval of our request for an extension is the only way to continue to honor the grant awards already issued and avoid funds reverting to the federal government. 

Background:

· In 2008, approximately $50 million was “FIFO’d” from the 2007 funds to cover the unexpended 2006 funds that would have otherwise reverted back to the federal government. This is a standard procedure performed by CDE each year to prevent federal funds from reverting. This resulted in an additional $50 million of unencumbered 2007 funds that needed to be expended by September 30, 2009. The RF Program office was unaware of the unencumbered funds. The Program office plans and budgets for the coming year based on authority granted by the California Legislature.

· In 2008, the federal RF grant was reduced by 64 percent from $143,939,544 in 2007 to $50,837,601 in 2008. The CDE accounting office needs to “FIFO” as much of the 2008 funds as possible to cover 2007 expenditures. The 2008 RF expenditures were to be used over the 27 month grant time period. Therefore, there are not enough 2008 expenditures to FIFO back to 2007 and the unused funds will revert. This would negatively impact the funds available to be spent through September 30, 2010.

· The decrease in expenditures in 2008 also resulted when the California Legislature restricted LEAs from participating in the RF Program for more than six years. RF Cohort one ($58,262,752 in grants) was not funded after the 2007–08 school year and cohort two ($48,992,196 in grants) was not funded after the 2008–09 school year.

· The reduced 2008 funds were thought to be the last funding for RF LEAs and Regional Technical Assistance Centers (RTACs) so many of the LEAs and RTACs asked for extensions so their work could continue through 2009-10. Requests for extensions have been standard practice since state grants are typically dated July 1 – June 30, but the federal funds extend for 27 months.

· The 2008 federal grant only funded cohort three for 2008-09 (cohort two and four were funded out of the 2007 federal grant). The CDE set aside a part of the 2008-09 funds (approximately $20,000,000) for use in 2009-10 by cohorts three and four. This pattern of funding has been the same since the funds were first dispersed at the inception of the RF Program.

· Approximately 96 percent of all funding for the RF program is used for local assistance. Additional unexpected carryover for these funds were due to: 

· The LEAs not expending the full amount of the grant award they received in the SFY 2008–09. 

· Reading First funding for Mt. Diablo Unified School District, Pajaro Valley Unified School District, and Ravenswood City School District was discontinued due to lack of significant progress in the RF Program and the funds encumbered to these districts had to be unencumbered.

· The California RF Program had unexpended state operations funds due to the travel and spending restrictions imposed by CDE in response to the state budget crisis.

· A decrease in the number of participating classrooms due to state budget reductions at the LEA level. The reduction in the number of RF classrooms was the result of LEAs increasing class size in response to the state budget crisis.

Consequences:

· The Special Education Teacher Professional Development (SETPD) program, mandated in the 2007 California budget bill, was for a three-year program. It was expected that the LEAs participating in the program would not completely expend the funds until September 2010. $18 million of the 2007 SETPD funds have been encumbered but not expended.

· The RF Program office was informed by the CDE accounting office of approximately $28,000,000 in carryover for FY 2009-10. A plan to expend the funds was developed and approved by the California Legislature in the 2009 budget bill. Subsequently grant award letters were sent out to RF LEAs. 

· However, unless an extension is approved, there will not be any funds available in 2009.  

· If the Tydings extension is not approved, both of the following will occur: 

1. The remaining 2007 encumbrances cannot be paid (Remaining LEA SETPD funds). 2. None of the 2009/10 encumbrances mandated by the Legislature will be paid (Supplemental funding to RF and SETPD LEAs and last year of funding to Cohort 4).

Resolution:

The RF funds for which we are requesting an extension are technically already encumbered for professional development, technical assistance, literacy coach salaries, state-approved curricula, regional support provided by the RTACs and state operations to monitor and support LEAs as well as process grant award expenditures and payments.
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December 17, 2009

Thelma Meléndez de Santa Ana, Assistant Secretary
Office of Elementary and Secondary Education
U.S. Department of Education

400 Maryland Avenue, SW, Suite 3W230
Washington, DC 20202
Dear Assistant Secretary Meléndez de Santa Ana:

Subject: Request for Waiver of the Tydings Period for Federal Fiscal Year 2007

At the suggestion of Carolyn Lampila, the U.S. Department of Education’s liaison to the federal Reading First (RF) office, we are writing to request a Waiver of the Tydings period (i.e., no cost extension) for the California RF project for Federal Fiscal Year (FFY) 2007. These are funds that expired on September 30, 2009. To ensure these RF funds are available to local educational agencies (LEAs) as anticipated, we are requesting your approval for a waiver to allow the RF LEAs to continue spending RF funds through September 30, 2010.

These unexpended funds are due to the following events and/or circumstances: 

· Receipt of the supplemental award of $6,951,618 on September 29, 2008.
· The California legislature’s establishment of a three-year program appropriating $34,900,000 in RF carryover funds for a Professional Development Pilot Project that would specifically fund special education teachers participating in the RF

·  program. This pilot project will end September 30, 2010, and approximately $18,000,000 is encumbered, but not yet expended.
· The 64 percent reduction in RF funds which occurred in 2008 had a significant impact on the first in, first out (FIFO) procedures. Only expenditures incurred in the 2008 grant during the period of July 1, 2008, through September 30, 2009, can be transferred back to expend the 2007 grant balance. The expenditures must be incurred within the performance period of the 2007 grant to be eligible to FIFO. The 2007 grant period needs to be extended in order to expend funds already encumbered.

· The 2009–10 California RF grant payments are contingent upon the FFY 2007 grant period being extended to September 2010.

· The federal government ceased funding of the RF Program beginning in state fiscal year (SFY) 2009–10. 

· Approximately 96 percent of all funding for the RF program is used for local assistance. Additional unexpected carryover for these funds were due to: 

· The LEAs not expending the full amount of the grant award they received in the SFY 2008–09. 

· RF funding for Mt. Diablo Unified School District (USD), Pajaro Valley USD, and Ravenswood City School District was discontinued due to lack of significant progress in the RF Program and the funds encumbered to these districts had to be unencumbered.

· The California RF Program had unexpended state operations funds due to the travel and spending restrictions imposed by the CDE in response to the state budget crisis.

· A decrease in the number of participating classrooms due to state budget reductions at the LEA level. The reduction in the number of RF classrooms was the result of LEAs increasing class size in response to the state budget crisis.

If this request for a waiver of the Tydings period is accepted, a portion of California FFY 2007 RF funds for administration, professional development, and technical assistance will be carried forward into FFY 2009 effective July 1, 2009. This will allow the CDE to continue to provide professional development and assistance to the current RF schools and LEAs through September 30, 2010. RF LEAs will also be allowed to expend the 

funds to continue RF activities at the regional and site level through September 30, 2010. The extension of the FFY 2007 grant will enable us to continue to support the RF Program for one more year which is especially important during the State’s ongoing fiscal crisis.

If you have any questions regarding this subject, please contact Sharon Johnson, Education Administrator I, Reading/Language Arts Leadership Office, by phone at 
916-319-0587 or by e-mail at shjohnson@cde.ca.gov.

Sincerely,

/s/






/s/

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education
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cc:
Carolyn B. Lampila, Office of Elementary and Secondary Education

� EMBED MSPhotoEd.3  ���





� EMBED MSPhotoEd.3  ���








_1233488353.bin

