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Elementary and Secondary Education Act: Principles and Requirements for a Waiver of Selected Provisions of the No Child Left Behind Act of 2001 to Implement a Specific Statewide Accountability System for All California Local Educational Agencies in Advance of Elementary and Secondary Education Act Reauthorization.
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SUMMARY OF THE ISSUE(S)

This item provides an overview of federal requirements for the California State Educational Agency (SEA), on its own behalf and on behalf of all of its local educational agencies (LEAs), to waive 10 provisions of the Elementary and Secondary Education Act (ESEA) of 1965 authorized as the No Child Left Behind (NCLB) Act of 2001 and implement a specific alternative statewide standards and accountability system. The item includes:
· ESEA provisions that are eligible for waiver
· Mandatory principles and requirements to be met in order to receive the waiver
· Timelines for submission of a waiver request
· Expectations for California to meaningfully consult with others and prepare a high-quality plan demonstrating the SEA’s readiness to implement waiver conditions
· General cost estimates, which will be contingent upon Legislative and SEA decision-making about implementation of the specified alternative accountability system
An SEA may not request to waive a portion of the eligible ESEA provisions or implement only some of its principles. As stated on page iv of Attachment 1, entitled ESEA Flexibility Request:

An SEA seeking approval to implement this flexibility must submit a high-quality request that addresses all aspects of the principles and waivers and, in each place where a plan is required, includes a high-quality plan….The Department will not accept a request that meets only some of the principles of this flexibility.

SUMMARY OF THE ISSUE(S) (Cont.)
Therefore, a critical factor in the SEA’s decision to apply for the waiver is the determination that the SEA and all LEAs are ready to implement all required conditions of the waiver within specified timelines.

RECOMMENDATION
The California Department of Education (CDE) recommends that the State Board of Education (SBE) engage in a discussion of ESEA waiver requirements. No specific action is recommended at this time.
BRIEF HISTORY OF KEY ISSUES
On August 23, 2011, State Superintendent of Public Instruction (SSPI) Tom Torlakson sent a letter to U.S. Department of Education (ED) Secretary of Education Arne Duncan, expressing his concerns about the current shortcomings of the NCLB accountability system and the need for relief for California’s LEAs from escalating sanctions imposed on schools and districts that fail to make Adequate Yearly Progress (AYP). (See Attachment 2.) Expressing his concerns about the priorities and conditional nature of waivers, SSPI Torlakson wrote:
These policy priorities would mark dramatic deviations from the existing policies required under NCLB. States would be asked to make commitments beyond NCLB with no commensurate funding to provide the state capacity to implement such requirements. The appropriate forum for consideration of any new legal mandates is through the reauthorization process involving transparency and Congressional democratic debate.
On September 23, 2011, September 28, 2011, and October 3, 2011, the ED issued guidance for SEAs to apply for the ESEA waiver. The 10 provisions of ESEA for which waiver applications will be accepted include the following:
1. 2013–14 Timeline for Determining AYP

2. Implementation of School Improvement Requirements

3. Implementation of LEA Improvement Requirements

4. Rural LEA Funding Flexibility 

5. Schoolwide Programs

6. Support for School Improvement

7. Reward Schools

8. Highly-Qualified Teacher (HQT) Improvement Plans

9. Transfer of Certain Funds

10. Use of School Improvement Grant (SIG) Funds to Support Priority Schools

A full description of the 10 ESEA provisions eligible for waiver, including timelines, is included in the document entitled, ESEA Flexibility issued on September 23, 2011, in Attachment 3.
BRIEF HISTORY OF KEY ISSUES (Cont.)
To be granted a waiver of the provisions listed above, an SEA must submit a request that addresses each of the following four principles and associated requirements:

1. College- and Career-Ready Expectations for All Students

2. State-Developed Differentiated Recognition, Accountability, and Support

3. Supporting Effective Instruction and Leadership

4. Reducing Duplication and Unnecessary Burden

A full description of the Principles for Improving Student Academic Achievement and Increasing the Quality of Instruction is also included in Attachment 3.

Embedded within the four principles that are conditions of the waiver are at least 11 requirements that states must address in the waiver request. The conditions include how an SEA will establish a new system of standards, assessments, professional development, and differentiated accountability for schools and educators. States may be at different levels of readiness to adopt and implement College and Career Ready (CCR) Standards, associated assessments, professional development, and educator, and school district accountability systems. Furthermore, states that have received early Race to the Top grants may have already begun to implement the prescribed waiver conditions. However, each state must assess its own readiness to meet these conditions in exchange for the waiver.

Alternative dates for submission of a request include: November 14, 2011, a date to be announced in mid-February 2012, and an additional opportunity following the conclusion of the 2011–12 school year. The duration of an approved waiver is from the date of approval through the 2013–14 school year. An SEA may apply for a waiver extension with conditions through 2014–15.
Concurrent with the release of this waiver option, the United States Congress has re-engaged in its deliberations on the reauthorization of ESEA. Attachment 4 is a summary of current congressional action on ESEA reauthorization provided by Brustein and Manasevit, PLLC. It is unknown how implementation of an approved waiver will interact with implementation of a reauthorization of ESEA.

The flexibility guidance requires significant consultation prior to submission of the Waiver. The consultation requirements are described on page 6 of Attachment 3.
Each SEA must engage diverse stakeholders and communities in the development of its request…Each SEA must provide a description of how the SEA meaningfully engaged and solicited input on its request from other diverse communities, such as students, parents, community-based organizations, civil rights organizations, organizations representing students with disabilities and English learners, business organizations, and Indian tribes. Finally, each SEA must provide an assurance that it has consulted with the State’s Committee of Practitioners regarding the information set forth in its request.

BRIEF HISTORY OF KEY ISSUES (Cont.)
The instructions for Review of High-Quality Requests are included in the document titled ESEA Flexibility Review Guidance, issued on September 28, 2011, which is available in Attachment 5. This guidance will be used by Peer Reviewers as they review waiver requests and advise the Secretary on whether a state’s plan includes evidentiary activities responsive to the questions on pages 6–20 of the Guidance. Examples of these questions include:
· Does the SEA propose to develop and disseminate high-quality instructional materials aligned with the new standards? If so, are the instructional materials designed (or will they be designed) to support the teaching and learning of all students, including English Learners, students with disabilities, and low-achieving students? (p.7)
· Does the SEA intend to provide professional development and other supports to prepare teachers to teach all students, including English Learners, students with disabilities, and low-achieving students to the new standards? If so, will the planned professional development and supports prepare teachers to teach to the new standards, use instructional materials aligned with those standards, and use data on multiple measures of student performance (e.g., data from formative, benchmark, and summative assessments) to inform instruction? (p.7)
· Did the SEA propose a differentiated recognition, accountability, and support system, and a high-quality plan to implement this system no later than the 2012-2013 school year, that is likely to improve student achievement and school performance, close achievement gaps, and increase the quality of instruction for students? (p.10)
· Did the SEA describe the method it will use to set new ambitious but achievable annual measurable objectives (AMOs) in at least reading/language arts and mathematics, for the state and all LEAs, schools, and subgroups, that provide meaning goals and are used to guide support and improvement efforts? (p.11)
· Did the SEA describe its methodology for identifying a number of lowest-performing schools equal to at least five percent of the State’s Title I schools as priority schools? (p.12)
· Is the SEA’s proposed timeline for ensuring that LEAs that have one or more priority schools implement meaningful interventions aligned with the turnaround principles in each priority school no later than the 2014–15 school year reasonable and likely to result in implementation of the interventions in these schools? (p.14)
· Did the SEA describe the process and timeline it will use to ensure that each LEA identifies the needs of its focus schools and their students and provide examples of and justifications for the interventions the SEA will require its focus schools to 

BRIEF HISTORY OF KEY ISSUES (Cont.)
implement to improve the performance of students who are furthest behind? (p.15)
· Is the SEA’s plan for developing and adopting guidelines for local teacher and principal evaluation and support systems likely to result in successful adoption of those guidelines by the end of the 2011–12 school year? (p.17)
· Does the SEA have a process for reviewing and approving an LEA’s teacher and principal evaluation and support system to ensure that they are consistent with the SEA’s guidelines and will result in the successful implementation of such systems? (p.19)

· Did the SEA provide a comprehensive and coherent approach for implementing the waivers and principles in its request? Is implementation of the SEA’s approach likely to increase the quality of instruction for students and improve student achievement? (p.20)
The ED’s responses to frequently asked questions are included in the document titled ESEA Flexibility Frequently Asked Questions document issued on October 3, 2011, which is available in Attachment 6.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
The SBE has informally discussed the extent to which the delay in ESEA reauthorization is impacting schools and districts in California. However, there has been no formal SBE discussion of the ESEA waiver option.
FISCAL ANALYSIS
Accurate cost projections for implementing waiver requirements hinge on the adoption of a number of legislative and SBE policy decisions not yet undertaken. However, to inform the November 2011, SBE discussion, CDE staff has made preliminary estimates of potential state and local costs and potential LEA savings.

Based upon an initial analysis, the costs to LEAs and the SEA to implement all principles and provisions of an ESEA waiver will be significant. LEAs will be relieved of requirements for Title I set-asides for Choice and supplemental educational services ($208 million in the 2010–11 school year) and Title I professional development ($146 million in the 2010–11 school year). However, projected cost estimates for statewide implementation of waiver conditions range from $2.4 billion to $3.1 billion. This estimate reflects materials adoption and purchase, professional development for all teachers, development and statewide implementation of a teacher and principal evaluation system, statewide implementation of teacher collaboration time, and assessment and accountability development costs.
FISCAL ANALYSIS (Cont.)
Additional detail on these estimates will be provided in a CDE Initial Estimate of Federal Waiver Fiscal Impact as Attachment 7 in an Item Addendum.
ATTACHMENT(S)
Attachment 1:
September 28, 2011, ESEA Flexibility Request Web document. This attachment is posted on the U.S. Department of Education Web site at http://www.ed.gov/sites/default/files/esea-flexibility-request-acc_0.doc (Outside Source). (26 Pages)

Attachment 2:
August 23, 2011, letter from Tom Torlakson, State Superintendent of Public Instruction, to Arne Duncan, Secretary of Education, U.S. Department of Education, regarding shortcomings of No Child Left Behind Accountability. This attachment is posted on the CDE Letters Year 2011 Web page at http://www.cde.ca.gov/nr/el/le/yr11ltr.asp#august (2 Pages)
Attachment 3:
September 23, 2011, ESEA Flexibility Web document. This attachment is posted on the U.S. Department of Education Web site at http://www.ed.gov/sites/default/files/esea-flexibility-acc_0.doc (Outside Source). (25 Pages)

Attachment 4:
Brustein and Manasevit Summary of Elements of the Elementary and Secondary Education Reauthorization Act of 2011 (4 Pages)
Attachment 5:
September 28, 2011, ESEA Flexibility Review Guidance Web document. This attachment is posted on the U.S. Department of Education Web site at http://www.ed.gov/sites/default/files/review-guidance.doc (Outside Source). (22 Pages)
Attachment 6:
October 3, 2011, ESEA Flexibility Frequently Asked Questions Guidance Web document. This attachment is posted on the U.S. Department of Education Web site at http://www.ed.gov/sites/default/files/esea-flexibility-faqs.doc (Outside Source). (52 Pages)

Attachment 7:
The California Department of Education Initial Estimate of Federal Waiver Fiscal Impact will be provided in an Item Addendum.
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The Elementary and Secondary Education Reauthorization Act of 2011

Key Changes from NCLB

· No more Adequate Yearly Progress or 100% proficiency goals

· States will design their own assessments and accountability systems consistent with widely agreed-upon principles

· States will no longer have to label most schools as passing or “in need of improvement”

· Instead, focus is on the bottom 5% of schools, those with the greatest achievement gaps, and high schools with highest dropout rates for mandated federal intervention

· Reporting of disaggregated data to the community is emphasized

· Codifies Race to the Top, Invest in Innovation

· Still gives great discretion for crafting of competition to Secretary of Education

· Competition dependent on Congress making funds available

Other Significant Provisions

· More flexibility and control at state level overall

· Fewer specified areas of accountability

· Includes the 4 models for school improvement plus 2 new models

· Used only for lowest-performing 5% of schools

· An amendment by Senator Alexander in markup added a seventh option: a model designed by the State and approved by the U.S. Department of Education

· Defines “college and career readiness” and makes it the focus of State-driven accountability

· Federal support for teacher and principal evaluations which include student achievement data as a factor (not a requirement, per Harkin changes, but strongly incentivized)

· Federal support for performance pay

· Federal support for teacher recruitment and retention

· Increased emphasis on STEM subjects, literacy, community involvement (Promise Neighborhoods)

· Increased flexibility for rural and remote schools

· Attempts to connect programs and promote alignment for at-risk students, including better support for foster children, homeless, neglected, and delinquent students

· Increased federal support for expansion and replication of successful charter school models

What Stays the Same

· Retains requirement to test in reading and math in third through eighth grades and once in high school

· Potential penalties for schools that do not improve; rewards for those which are particularly successful in boosting achievement and closing the achievement gap

· Most programs and funding streams are still in place; some smaller programs are consolidated

The Elementary and Secondary Education Reauthorization Act of 2011

Key Amendments in Committee Markup

· Alexander Amendment I:5

· Amends school improvement strategies to add a State-created alternative model, with approval of ED

· Adopted by a vote of 15-7

· Franken Amendment I:2

· Allows computer adaptive assessments

· Tailors assessment to proficiency of child; increases accuracy of results (also allows results within multiple grade levels) and promotes more immediate feedback for teachers

· Adopted by voice vote

· Burr Amendment II:2

· Changes Title II allotment formula to strike provision requiring each state to receive at least what it received in 2001.

· Will likely not change distribution of funds in near future; does not modify distributive formula, only takes away minimum payment requirement.

· Adopted by a vote of 14-8

Other Significant Amendments Agreed to in Committee Markup

· Murkowski Amendments I:1 and I:2

· Would allow exceptions to HQT requirements for teachers of native languages/cultures and for visiting teachers of foreign languages

· Shows some wiggle room on federal level requirements where appropriate – no more “one size fits all”

· Both adopted by voice vote

· Murray Amendment I:3

· Would allow cross tabulation of data to focus efforts on subgroup overlap

· Agreed to by voice vote

· Several principal-focused amendments, e.g.:

· Hagan I:2 (would require principals of turnaround schools to have specialized training or a demonstrated record of success; passed by voice vote)

· Franken II:1 (would provide support for recruitment and professional development of principals)

The Elementary and Secondary Education Reauthorization Act of 2011 – Procedural Summary

Background

Chairman Tom Harkin (D-IA) of the Senate’s Health, Education, Labor, and Pensions Committee has been in intense discussions with committee members for over a year regarding reauthorization of the Elementary and Secondary Education Act.  In June of 2011, Secretary of Education Arne Duncan announced that he would consider offering conditional waivers of major ESEA provisions to states in a move that many analysts believe was meant to push Congress into action (Duncan and President Obama had earlier asked Congress to have a signed bill in place by the beginning of the school year).

In the first week of October 2011, Harkin announced markup of yet-to-be-released legislation that would reauthorize ESEA.  The legislation was made public less than a week before markup for comment from stakeholders.  While some small changes were made to the draft legislation before markup, the most significant had to do with teacher and principal evaluation.  Harkin’s original draft required that States institute teacher and principal evaluations, which would be based at least in part on student performance and would inform personnel decisions, in order to receive federal funds under Title II of ESEA.  In need of support from teachers unions, Harkin chose to soften the teacher evaluation language, as well as other language which would promote strongly prescriptive growth models.

Markup and Procedural Drama

Given the growing split between moderate Republican Senators and more conservative “Tea Party” Republicans, it was expected that conservative Republicans would oppose the draft bill.  Many Tea Party Congressmen and Senators, including HELP Committee Member Rand Paul (R-KY), have said publicly that they would like to abolish the U.S. Department of Education (ED).  Even more moderate Republicans have said they would like to start over from scratch in building federal education policy.

These conflicts came to a head on the first day of the draft bill’s markup.  Senator Rand Paul filed an objection to the waiver of a little-used Senate procedural regulation known as the “two-hour rule.”  This rule prohibits Committees from meeting for more than two hours at a time while the Senate is in session and is intended to prevent Senators from missing votes due to Committee business.  However, it is usually waived by unanimous consent at the beginning of each legislative day.  The Senator’s objection meant that the Committee could meet only two hours each day before adjourning, and could drag the markup out for weeks.  Paul’s stated objection to the markup was that he felt the legislation was moving too fast, without opportunity to hear from stakeholders or consider the contents of the eight-hundred-page bill.  In an additional attempt to derail the markup, Paul had introduced 74 amendments to the draft, of a total 144 submitted by various Senators.

While Chairman Harkin went to the floor to protest Paul’s objection, he and Enzi worked behind the scenes to come to an agreement which would allow them to continue as scheduled.  Shortly after the beginning of the next day’s session, Senator Harkin announced that they had come to an agreement with Senator Paul.  In exchange for dropping his objection, Senator Paul would be able to question stakeholders and put forth his own opinions at a hearing on ESEA November 8th.  While this would certainly be too late to inform the drafting of any final legislation, it allowed Paul to delay the markup and make his presence felt.  Paul also felt pressure and withdrew all but three of his proposed amendments before they could be debated – likely under pressure from his own party.

Markup Outcome

Senators offered fifty-five amendments during markup of the draft legislation.  Of those amendments, twenty were withdrawn, most because the amendment’s sponsor had come to an agreement with the Chairman and Ranking Member to include his or her changes in the Manager’s amendment, or to offer the amendment before a broader audience.

The draft legislation was reported out of Committee Executive Session in a vote of 15-7.  Though Enzi and Harkin have said their goal is to have completed legislation on the President’s desk by Christmas, this seems unlikely given the negotiations that would have to take place with a highly partisan House of Representatives.

Stakeholder Support

Vital to the progress of this legislation is the support of educational advocacy and stakeholder groups.  While the National Education Association won a big victory with the changes to the legislation – especially related to teacher and principal evaluation – its support was guarded.  And advocates for students with disabilities – a cause of great importance to Senator Harkin – roundly criticized the bill as doing away with much of the subgroup accountability that was central to No Child Left Behind.  Even the Obama Administration was not particularly happy with the legislation, criticizing the draft for being weak on accountability.  Finally, advocates have criticized the legislation – and the compromises made by Harkin – for valuing “action over detail.”

Still, both Harkin and Enzi have said they neither one of them believes this legislation is perfect.  Instead, they have said that they believe the legislation is an important first step and is the result of an open and bipartisan discussion.

Next Steps

The Committee will meet next on November 8th for a hearing on the American education system.  The hearing will come too late to make any significant difference in policy, but is the result of a compromise to resolve the procedural objection raised by Senator Paul early in the markup process.

After the hearing, Harkin’s draft legislation will be placed on the Senate Calendar.  The bill will likely proceed under an open (any amendment can be offered) or a modified open (amendments approved by the Rules Committee may be offered) rule.

Assuming passage in the Senate, House and Senate leadership will then have to agree on a course of action.  The fact that the Senate has passed one large bill and the House is working on several small bills means that a traditional conference process – where representatives from both chambers and parties meet to work out differences between two similar bills – will be impossible.  Instead, the Senate may expect House Republicans to offer the bill on the House floor.

This difficult bicameral process means that Harkin and Enzi may miss their Christmas deadline for having the bill signed into law.  While legislation may be passed in the Senate before the holidays, it seems likely that compromise with the House could drag the process into next year, if it proves possible at all.
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