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WHEN RECORDED RETURN TO:

Napa Valley Unified School District

2425 Jefferson Street

Napa, California 94558

Attention: Patrick J. Sweeney, Ed.D.
WITH A COPY TO:
Napa Valley College

2277 Napa-Vallejo Highway

Napa, CA 94588

Attention: Edna V. Baehre-Kolovani, PH.D.
 This document is recorded for the benefit of the Napa Valley Unified School District, and recording fee(s) are exempt under Government Code section 6103.

TENTATIVE JOINT OCCUPANCY AGREEMENT & LEASE

For all or a portion of the following Project Site:

American Canyon High School

3000 Newell Drive

American Canyon, CA 94503

By and between

Napa Valley Unified School District

2425 Jefferson Street

Napa, California 94558

Attention: Patrick J. Sweeney, Ed.D.
And

Napa Valley College

2277 Napa-Vallejo Highway

Napa, CA 94588

Attention: Edna V. Baehre-Kolovani, Ph.D.
Dated as of _____________, 2012

TENTATIVE AGREEMENT BETWEEN
NAPA VALLEY UNIFIED SCHOOL DISTRICT AND
NAPA VALLEY COLLEGE REGARDING
JOINT OCCUPANCY OF
CLASSROOM FACILITIES, AMERICAN CANYON HIGH SCHOOL

THIS AGREEMENT is made this      day of _____          , 2012, by and between the Napa Valley Unified School District located in Napa County, California (hereinafter “District”) and Napa Valley College located in Napa, California (hereinafter “College”).

RECITALS
WHEREAS,  SEQ CHAPTER \h \r 1the District is a duly organized political subdivision of the State of California;

WHEREAS, the College is a duly organized political subdivision of the State of California;

WHEREAS, the District is the owner of certain real property situated in American Canyon, California (“Property”), upon which the District has constructed a high school known as American Canyon High School (“High School”);

WHEREAS, District and College desire to make certain classroom facilities and parking facilities to be located on the Property available for use by the College during certain hours as set forth below, and to enable the College to offer educational programs to students of both the College and the High School; 

WHEREAS, the College desires to finance the design and construction of certain classroom facilities at the High School (“Joint Occupancy Facilities”);

WHEREAS, the District, pursuant to, without limitation, section 17515, et seq., of the Education Code, is authorized to enter into joint occupancy agreements with other public and private entities;

WHEREAS, on September 15, 2011 the District adopted a resolution of intention to solicit proposals for a joint occupancy agreement (“Resolution”). 

WHEREAS, the District published the notice of the adoption of the Resolution in the Napa Valley Register not less than once a week for three successive weeks.

WHEREAS, on January 19, 2012, after reviewing all plans and proposals submitted in response to the District’s solicitation, selected the proposal submitted by the College.

WHEREAS,  SEQ CHAPTER \h \r 1the College is authorized to enter into cooperative agreements with other governmental entities in the execution of its authorized powers;

WHEREAS, the District and College desire to enter into a cooperative agreement for financing the construction of and providing for the College’s use of said Joint Occupancy Facilities;

NOW THEREFORE, in consideration of the covenants and agreements hereinafter set forth, District and College agree as follows:

FINANCING AND CONSTRUCTION PROVISIONS
1. Design of Joint Occupancy Facilities.  The District shall cause the Joint Occupancy Facilities to be designed, subject to the College’s approval, which shall not be unreasonably withheld.  The District or its agents or representatives shall meet and confer with the College prior to finalizing design work on the Joint Occupancy Facilities, and at reasonable intervals during the design process.  
2. Construction of Joint Occupancy Facilities.  The District shall cause the Joint Occupancy Facilities to be constructed and completed as indicated herein.  The District or its agents or representatives shall meet and confer with the College prior to commencing construction of the Joint Occupancy Facilities, and at reasonable intervals throughout the construction process.  Construction of the Joint Occupancy Facilities shall substantially comply with the design upon which the College has met and conferred.  Prior to any substantial deviation from said design, the District or its agents or representatives shall further meet and confer with the City.
3. Payment of Joint Occupancy Facilities Cost.
3.1. The Parties agree that the College shall contribute eight hundred ninety-one thousand two hundred seventy-six dollars ($891,276) (“Joint Occupancy Facilities Cost”) toward the construction of the Joint Occupancy Facilities.  (“Joint Occupancy Facilities Cost”)
3.2. The College shall pay the Joint Occupancy Facilities Cost to the District on or before May 1, 2012 The District shall give the College thirty (30) days notice prior to this date.

4. Termination for Cause.  

4.1 If the College breaches this Agreement in any material way, the District may elect to provide written notice to the College of the breach(es).  If the College does not cure the breach(es) within ten (10) days of receipt of the notice by paying all overdue funds, the District may terminate this Agreement by providing written notice of termination to the College.  College shall be liable to District for all costs, fees, expenses, and other damages the District incurs because of the College’s breach(es).
4.2 The remedies in this paragraph are in addition to any additional remedies available at law or under this Agreement.  A decision by a Party not to terminate this Agreement pursuant to this paragraph does not constitute a waiver of any other claims or remedies that Party may have against the other.
JOINT OCCUPANCY PROVISIONS
1. Scope of Use
1.1 Purpose.  The parties desire to create and set aside in the High School three classrooms and an office for the use of the College.  This Agreement shall set forth the terms and conditions of such use and operation. 

1.2 The College shall have sole and exclusive use of the Joint occupancy Facilities, as defined, for the purpose of offering credit, non-credit, community education classes, contract education, educational partnerships and providing counseling and other services to students, and meeting space.

2. Description of Joint Occupancy Facilities.  The Joint Occupancy Facilities are located in the Administration Building at American Canyon High School,  American Canyon, California and as more particularly described in Exhibit “A” (“Joint Occupancy Facilities”) attached hereto and incorporated herein by reference.
3. Title to Joint Occupancy Facilities.   During the term of this Agreement, the College shall hold fee title to the Joint Occupancy Facilities. Nothing in this Agreement shall change, in any way, the District’s ownership in the High School site.
4. College Parking 
4.1 The District will allow College staff and student parking, in the their respective lots, according to the parking restrictions and conditions as defined by the District.
5. Scheduling, Use and Control of Joint Occupancy Facilities. 
5.1 In consideration for the payment by the College as set forth in section 3 of this Agreement, the College shall be entitled to exclusive use of the Joint Occupancy Facilities.
5.2 The parties agree that they will not unreasonably withhold permission to reserve their respective spaces as appropriate when not otherwise in use following each party’s facilities reservation  processes.

5.3 College may not delegate its use of the Joint Occupancy Facilities to any individual or organization without the express, written consent of the District.

5.4 Operation of Joint Occupancy Facilities.

5.4.1 Both Parties shall attempt to accommodate scheduled uses to the extent feasible when scheduling the performance of maintenance.

5.4.2 Supervision. The College shall be solely responsible for supervision and control of the Joint Occupancy Facilities, whether or not the College has delegated use of the Joint Occupancy Facilities to another individual or organization.

5.4.3 Damage to Joint Occupancy Facilities.  College shall be solely responsible for all damages to the Joint Occupancy Facilities, whether such damages are directly or indirectly caused by the employees, agents, officers or invitees of College, or by individuals or organizations entering, using, or servicing the Joint Occupancy Facilities.

5.4.4 Closure of Joint Occupancy Facilities.  The parties recognize that the Joint Occupancy Facilities may need to be closed from time to time in the interest of public safety or for repairs and maintenance.  District shall give notice to College as far in advance as possible in the event the Joint Occupancy Facilities are to be closed.  College shall immediately notify District of any conditions necessitating a closure of the Joint Occupancy Facilities or any portion thereof.  The District shall use its best efforts to coordinate the closing of the Joint Occupancy Facilities with the College’s schedule of use.

5.4.5 District Rules and Regulations.  Both parties shall ensure that all rules and regulations of the District Board of Trustees and all federal, state, and local laws, ordinances and regulations, are strictly observed during all periods of use.

5.4.6 Non-Discrimination.  Neither party shall employ any discriminatory practices in its performance hereunder, including its employment practices, on the basis of sex, race, color, religion, national origin, ancestry, age, sexual orientation, or physical or mental disability.  
5.4.7 Prohibited Activities.  Use of tobacco products, intoxicants or narcotics is prohibited in or about the Joint Occupancy Facilities, nor shall profane language, quarreling, fighting or gambling be permitted.

6. Maintenance, Repairs and Improvement

6.1 Definitions.  For purposes of this section:

“Maintenance” shall mean all expenditures for repairs, replacement, and routine upkeep of the Joint Occupancy Facilities, including door hardware and floor coverings. 

“Operations” shall mean all expenses related to the use of the Joint Occupancy Facilities, such as cleaning, disinfecting, heating, and lighting, which are regularly incurred, whether daily, weekly or monthly.

“Supplies” shall mean all expenditures in connection with the use of the Joint Occupancy Facilities, such as brooms, mops, light bulbs, towels,  and other chemicals, and similar maintenance supplies or items.

6.2 Responsibilities of Parties.  

6.2.1 The District agrees to provide routine custodial services, annual custodial services, routine maintenance, and utilities for a reasonable fee to be determined annually and communicated in writing to the College no later than May 31th for the following school year. Unforeseen major maintenance costs and responsibilities will be negotiated on a case by case basis. 
6.2.2  All plans and specifications relating to improvements being made by the College  shall be reviewed and approved by the District prior to construction, and no improvement shall be used until it is inspected and approved by the District in writing.  The date of commencement of the work shall be mutually agreed upon and shall be scheduled to minimize, as much as feasible, any impact on District programs.  All permanent improvements shall conform to existing laws applicable to school facilities, including, but not limited to, building codes, District specifications, and contractor safety and fingerprinting requirements described in Education Code section 45125.1-45125.2.       

7. Term of Agreement.  The term of this Agreement shall commence July 1, 2012  and shall remain in effect until June 30, 2078.
8. College Staffing Issues

8.1 Fingerprinting and Criminal Background Investigations.  College shall be responsible for ensuring compliance with all applicable fingerprinting and criminal background investigation requirements described in Education Code sections 88024 and 87013 and college policy.  The College’s responsibility shall extend to all staff, regardless of whether such individuals are paid or unpaid, concurrently employed by the District.

8.2 Overlapping Employment.  College understands that its employees are employed solely by College and responsible to College during all hours worked for College, whether paid or unpaid.   The parties acknowledge that District employees may become staff of the College.  College agrees that District employees shall not be required to work for College during times the person is on District employment.  When employed by College, District employees are responsible to College during all hours worked for College.
8.3 Conflict of Interest.  College agrees that it and its governing board shall avoid any relationship with the District that constitutes or potentially constitutes a conflict of interest between the College, members of its board, if applicable, and the District.  This prohibition shall extend to employment with District, in cases where a conflict of interest may arise from said relationship.
9. Hold Harmless/Indemnification.  
9.1 The District shall indemnify, defend and hold harmless College against and from any and all claims or suits for death, damages or injury arising from District’s performance of this Agreement or from any activity, work, or thing done, permitted, or suffered by the District in conjunction with the performance of this Agreement, and shall further indemnify, defend, and hold harmless College against and from all claims or suits arising from any breach or default of any performance of any obligation of District hereunder, and against and from all costs, attorney’s fees, expenses, and liabilities related to any action or proceeding brought within the scope of this indemnification, except where such claims or suits arise out of the willful misconduct or negligent acts or omissions of College in connection with the use of the Joint Occupancy Facilities.
9.2 The College shall indemnify, defend and hold harmless District against and from any and all claims or suits for death, damages or injury arising from Colleges’s performance of this Agreement or from any activity, work, or thing done, permitted, or suffered by the College in conjunction with the performance of this Agreement, and shall further indemnify, defend, and hold harmless District  

against and from all claims or suits arising from any breach or default of any performance of any obligation of College hereunder, and against and from all costs, attorney’s fees, expenses, and liabilities related to any claim,  action or proceeding brought within the scope of this indemnification, except where such claims or suits arise out of the willful misconduct or negligent acts or omissions of District in connection with the use of the Joint Occupancy Facilities

10. Workers’ Compensation Insurance. College shall provide workers’ compensation insurance coverage for all employees involved in the use of the Joint Occupancy Facilities during College Hours.
11. Liability Insurance.  
11.1 District shall during the term of this Agreement maintain sufficient insurance of not less than five million dollars ($5,000,000) to pay claims for bodily injury, personal injury, or property damage which may arise as a result of District’s performance of this Agreement.  District agrees to provide College a thirty (30) day notice of any reduction or cancellation of such insurance.
11.2 College has in force, and during the term of this Agreement shall maintain in force, a combined, single-limit liability insurance policy in the amount of not less than five million dollars ($5,000,000) with District, its employees and agents, at the College’s expense, named as additional insured under such policies. Such policy shall provide for a thirty (30) day notice of any cancellation or reduction of such insurance to the District.  College agrees to provide District a certificate of insurance evidencing this coverage in a form satisfactory to District upon execution of this Agreement.




GENERAL PROVISIONS
12. Force Majeure.  Neither Party shall be held responsible or liable for an inability to fulfill any obligation under this Agreement by reason of an act of God, natural disaster, rationing or restrictions on the use of utilities or public transportation whether due to energy shortages or other causes, war, civil disturbance, riot, or terrorism (“Force Majeure”).  Any Party relying on a Force Majeure shall give the other Party reasonable notice thereof, and the Parties shall use their best efforts to minimize potential adverse effects from such Force Majeure, including, without limitation, subcontracting the obligations of the Party claiming such Force Majeure to a third party and extending the time periods for performance.
13. Assignment.  Neither Party may, without the other Party’s prior written consent, assign its rights or delegate its duties pursuant to this Agreement.  This provision does not apply to the District’s contracting with contractor(s), consultant(s), or others to perform services or provide other items related to the planning, approval, design, or construction of High School, including the Joint Occupancy Facilities. 
14. Successors and Assigns.  This Agreement shall bind the successors and assigns of the Parties hereto.
15. Further Assurances.  Each Party to this Agreement shall at its own expense perform all acts and execute all documents and instruments that may be necessary or convenient to carry out its obligations under this Agreement.
16. Modifications.  The terms and conditions of this Agreement may be modified or changed only by written mutual consent of the Parties.
17. Notices.  Any notices that either Party desires to or is required to give to the other Party or to any other person shall be in writing and either served personally or sent by prepaid first class mail.  Such notices shall be addressed to the other Party at the address set forth below.  Either Party may change its address or “the copy to information” by notifying the other Party/contact of the change.   Notice shall be deemed communicated within seventy-two hours from the date of mailing, if mailed as provided in this paragraph.
	To College:

President

Napa Valley Community College District

2277 Napa Valley Highway

Napa, CA 94558

with a copy to:
Glenn N. Gould, Esq.

Dannis Woliver Kelley

71 Stevenson Street, 19th Floor

San Francisco, California  94105
	To District:

Superintendent

Napa Valley Unified School District

2425 Jefferson St.

Napa, California  94558

with a copy to:

Glenn N. Gould, Esq.

Dannis Woliver Kelley

71 Stevenson Street, 19th Floor

San Francisco, California  94105


18. Execution in Counterparts.  This Agreement may be executed in counterparts such that the signatures may appear on separate signature pages.  A copy, or an original, with all signatures appended together, shall be deemed a fully executed Agreement.
19. Interpretation.  The language of all parts of this Agreement shall, in all cases, be construed as a whole, according to its fair meaning, and not strictly for or against either Party.
20. Severability.  Should all or any portion of any provision of this Agreement be held unenforceable or invalid for any reason, but the remainder of the Agreement can be enforced without failure of material consideration to any Party, then the remaining portions or provisions shall be unaffected.
Governing Law.  This Agreement shall be governed by the laws of the State of California and venue shall be in the appropriate Superior Court in Napa County, California.
21. Incorporation of Recitals and Exhibits.  The Recitals and all Exhibits attached hereto, are hereby incorporated herein and made a part of this Agreement by this reference.
22. Captions.  The headings used in this Agreement are for convenience only and shall not affect the interpretation of this Agreement.
23. Entire Agreement.  This Agreement constitutes the entire Agreement between the Parties and supersedes all prior negotiations, representations, or agreements, either written or oral.
24. Time of the Essence.  Time is of the essence in the performance of each Party’s respective obligations under this Agreement.  
25. Parties to Bear Their Own Costs.  Except as specifically set forth in this Agreement, the Parties shall each bear their own costs, including, without limitation, attorneys’ and consultants’ fees, incurred in connection with any negotiations, strategic planning, analysis and due diligence relating to this Agreement.
26. Effective Date.  This Agreement must be executed by both Parties and approved or ratified by the College’s Board of Trustees and the District’s Board of Trustees.  This Agreement shall be effective upon the latter date of approval of either of the Parties’ Board of Trustees.
ACCEPTED AND AGREED on the date indicated below: 

	Dated:




, 2012

NAPA VALLEY COMMUNITY COLLEGE   DISTRICT 

By:






Print Name:
Edna Baehre-Kolovani, Ph.D

Print Title:
President
	Dated: 




, 2012

NAPA VALLEY UNIFIED SCHOOL DISTRICT

By:






Print Name:
Patrick J. Sweeney, Ed.D

Print Title:
Superintendent


IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first above written.

CERTIFICATE OF ACKNOWLEDGEMENT

State of California

)

County of Napa

)

On  __________________  before me, [notary name], Notary Public, personally appeared ___________________________________________________________________

___________________________________________________________________

___________________________________________________________________, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature______________________________ (Seal)
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