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CALIFORNIA STATE BOARD OF EDUCATION
july 2013 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Newark Unified School District to waive all portions of California Education Code sections 17473 and 17474 and portions of 17455, 17466, 17472, and 17475, relating to the sale and lease of surplus property using a “request for proposal process,” thereby maximizing the proceeds from the sale or lease of the property. The property for which the waiver is requested is Ruschin Elementary School. 
Waiver Number: 6-5-2013

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following conditions: the proposals the governing board determines to be most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received and the reasons for those determinations shall be identified in public sessions and included in the minutes of the meetings. Additionally, the district must comply with Education Code (EC) sections 17464, 17465, and 17485, et seq. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The district is requesting to waive the same provisions for the sale or lease of surplus property. 
	SUMMARY OF KEY ISSUES


Under the provisions of EC sections 33050 through 33053, the district is requesting that specific portions of the EC relating to the sale or lease of district property be waived. The district believes that it will maximize the returns on the sale or lease of the property to the greatest extent possible. The district is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to determine what constitutes the most “desirable” bid and set their own terms and conditions for the sale of surplus property. 

The district is requesting the sale of the Ruschin Elementary School property. This property is approximately 10.14 acres that is located at 36120 Ruschin Drive, Newark, CA. The district states that due to declining enrollment the school was closed approximately eight years ago. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053.  
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the district to maximize revenue. The applicant district will financially benefit from the sale of the property. 
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)
Attachment 2: General Waiver Request 6-5-2013 Newark Unified School District Ruschin Elementary School (5 pages)
	SUMMARY TABLE

	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit Consulted – Date
	Position of Bargaining Unit
	Advisory Committee Consulted
	Streamlined Waiver Policy - API

	6-5-2013
	Newark Unified School District
	Ruschin Elementary 
	Requested:

May 9, 2013 – May 8, 2015
Recommended: 

May 9, 2013 – May 7, 2015
	May 7, 2013
	May 7, 2013
	California School Employees Association (CSEA), Newark Chapter 208 – March 7, 2013
Newark Teachers Association (NTA) – March 7, 2013
	CSEA – Support
NTA –Support
	Audit Committee – April 26, 2013
	No


California Department of Education

WAIVER SUBMISSION - General
CD Code: 0161234
Waiver Number: 6-5-2013

Active Year: 2013
Date In: 5/8/2013 11:11:46 AM
Local Education Agency: Newark Unified School District
Address: 5715 Musick Ave.
Newark, CA 94560
Start: 5/9/2013

End: 5/8/2015
Waiver Renewal: N
Previous Waiver Number: 

Previous SBE Approval Date: 
Waiver Topic: Sale or Lease of Surplus Property
Ed Code Title: Sale of Surplus Property 

Ed Code Section: 17455, 17466, 17472, 17473, 17474, 17475
Ed Code Authority: 33050
Ed Code or CCR to Waive: Please See Attachment A
Outcome Rationale: Please See Attachment B

Student Population: 6485
City Type: Small
Public Hearing Date: 5/7/2013
Public Hearing Advertised: Notice in a newspaper, notice posted at each school, notice at public library, noticed per Brown Act
Local Board Approval Date: 5/7/2013
Committee/Council Reviewed By: Audit Committee
Committee/Council Reviewed Date: 4/26/2013
Committee/Council Objection: N
Committee/Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Elaine Neilsen
Position: Chief Business Official
E-mail: eneilsen@newarkunified.org
Telephone: 510-818-4115
Fax: 
Bargaining Unit Date: 03/07/2013

Name: CSEA Newark Chapter 208

Representative: Susan Condon

Title: President

Position: Support

Comments: 

Bargaining Unit Date: 03/07/2013

Name: Newark Teachers Association

Representative: Jacob Goldsmith

Title: Co-President

Position: Support

Comments: 
Attachment A

The Newark Unified School District desires to waive the following sections and portions of the Education Code lined out below:

17455. The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, and shall be made in the manner provided by this article.


Rationale: The Newark Unified School District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the sale or lease of sites in a manner that best serves our schools and community. The District would like to offer the property for sale or lease through Requests for Proposals followed by further negotiations using the services of a broker who will advertise and solicit proposals from potential buyers.  The language of Education Code Section 17455 stating that the sale or lease of real property is to be made in the manner provided by this article is inconsistent with the waivers the District is seeking.


The District will work closely with consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.


17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds votes of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.


Rationale: The language to be waived provides for a minimum price or rental and requires sealed proposals to purchase or lease the property. This requirement restricts the District’s flexibility in negotiating price, payments, and terms that may yield greater economic benefit to the District.

17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board.  Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.


Rationale: By striking the requirement that sealed proposals be received, and that the highest bidder be awarded the contract, the District will be able to sell or lease the property to the party that presents the most favorable proposal to the District.  The Board would, therefore, be able to sell or lease to the party submitting the proposal that best meets the District’s needs. By removing the requirement that an oral bid be accepted, the District would be able to determine what constitutes the most desirable bid.

17473.  Before accepting any written proposal, the board shall call for oral bids.  If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.  Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror. 


Rationale: The entire section is to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids in addition to sealed bids.

17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.


Rationale: The entire section is to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids.
17475. The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same  meeting held within the 10 days next following.


Rationale: Rather than specifying a certain number of days or a timeframe, the proposed language provides flexibility while ensuring a public process whereby the reasons for the determination of the most desirable proposal is shared openly.  Prior to the decision to sell or lease a site, the District had input on property related issues several years ago by a District Advisory Committee whose purpose is to advise the Board in the development of District-wide policies and procedures governing the use or disposition of school buildings, space, or property which is not used for school purposes.  (See, Ed. Code, § 17388.)  Furthermore, the District recently consulted with the District’s Audit Committee, which provides oversight for financial reporting, internal controls and auditors activities (the District does not currently have an advisory committee specifically on surplus property or related facilities issues). 

Attachment B


Desired Outcome/Rationale

The Newark Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the sale of the property and provide for a use that best meets the needs of the schools and community.  Based on past sales of real property in our area and the location of the property, the District anticipates attracting a much greater interest from potential buyers through a Request for Proposal process than a Bid process.


The Property


The District owns approximately 10.14 acres of real property, known as the Ruschin Elementary School located at 36120 Ruschin Drive, Newark, CA  94560.


Plan

Due to ongoing declining enrollment, the District closed Ruschin as an elementary school approximately eight years ago.  It is the desire of the District to attract potential buyers who will not only pay maximum price for the property, but who will also enhance the surrounding neighborhood.
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