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CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2013 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Manchester Union Elementary School District to waive portions of California Education Code Section 5091, which will allow the board of trustees to make a provisional appointment to a vacant board position past the 60-day statutory deadline.
Waiver Number: 25-11-2012

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has previously approved similar waiver requests related to California Education Code (EC) Section 5091. The most recent approval was at the May 9, 2012, SBE meeting for the Oak Run Elementary School District (ESD) in Shasta County. 
	SUMMARY OF KEY ISSUES


Education Code Section 5091 provides that a school district governing board must make a provisional appointment or order an election to fill a vacancy on the governing board within 60 days of the occurrence of the vacancy. EC Section 5091 further provides that, if the district governing board fails to take action within 60 days, the county superintendent of schools (county superintendent) must order an election to fill the vacancy. Approval of this waiver request would remove the 60-day limit and the requirement that the Mendocino County Superintendent call an election; thus, giving the Manchester Union ESD governing board additional time to make a provisional appointment.

The vacancy on the five-member Manchester Union ESD governing board occurred on June 8, 2012, when a member of the board submitted a resignation. Another vacancy on the board had occurred earlier on April 13, 2012, when another board member resigned (an election to fill this vacant position occurred on November 6, 2012). Thus, as of the second resignation on June 8, 2012, there were only three members on the Manchester Union ESD governing board.

The Manchester Union ESD actively recruited a potential candidate to fill the vacancy and was scheduled to make a provisional appointment at its July 23, 2012, meeting. However, at that meeting, one of the three remaining board members determined that she had a conflict of interest with respect to the applicant and had to recuse herself. With only two board members available to take action, the governing board did not have a quorum and had to table the provisional appointment.
Because of its inability to make the provisional appointment at the July 23, 2012, meeting, the governing board was unable to meet the EC Section 5091 60-day requirement for making the appointment. The remaining option in EC Section 5091 is for the Mendocino County Superintendent to call a special election, at an increased cost to the school district, since an election to fill the vacancy could not be scheduled for the November 6, 2012, election because the Elections Code deadline for potential candidates to file for that election had passed.
The April 13 vacancy on the governing board was filled at the November 6, 2012, election—thus, the Manchester Union ESD governing board now has four members and would have a quorum to make the provisional appointment. If the SBE approves this waiver request, the governing board will not be in violation of EC Section 5091 by making this appointment. The appointee will remain on the board through 2013 when the term for the position expires. The position then will be filled through the regular November 2013 governing board election. The Mendocino County Superintendent supports the Manchester Union ESD’s waiver request. 
Given the above considerations, and the finding that there is no substantial local opposition, the California Department of Education recommends that the SBE approve the waiver request of the Manchester Union ESD.

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053.

Demographic Information: The Manchester Union ESD has a student population of 48 and is located in a rural area in Mendocino County. 
Authority for Waiver: EC Section 33050

Period of request: August 8, 2012, to June 1, 2013 (requested and recommended)
Local board approval date(s): November 13, 2012
Public hearing held on date(s): November 13, 2012
Bargaining unit(s) consulted on date(s): November 14, 2012
Name of bargaining unit/representative(s) consulted: Manchester Union Teachers’ Association: Avis Anderson, president
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify): posted at the fire station and the post office (the only two public places in the district).
Advisory committee(s) consulted: School Site Council   

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: November 14, 2012
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval (or disapproval). Failure to approve the waiver request will result in local costs of approximately $5,000 to conduct an election.
	ATTACHMENT(S)


Attachment 1: General Waiver Request (2 pages) (Original waiver request is signed 


  and on file in the Waiver Office).
California Department of Education

WAIVER SUBMISSION - General
CD Code: 2365573
Waiver Number: 25-11-2012

Active Year: 2012
Date In: 11/27/2012 2:07:09 PM
Local Education Agency: Manchester Union Elementary School District
Address: 19550 South Highway 1
Manchester, CA 95459
Start: 8/8/2012

End: 6/1/2013
Waiver Renewal: N
Previous Waiver Number: 
Previous SBE Approval Date: 
Waiver Topic: Other Waivers
Ed Code Title: Other Waivers 

Ed Code Section: EC 5091 (a)
Ed Code Authority: EC 33050
Ed Code or CCR to Waive:  (a) Whenever a vacancy occurs, or whenever a resignation has been filed with the county superintendent of schools containing a deferred effective date, the school district or community college district governing board [shall, within 60 days of the vacancy or the filing of the deferred resignation,] either order an election or make a provisional appointment to fill the vacancy. A governing board member may not defer the effective date of his or her resignation for more than 60 days after he or she files the resignation with the county superintendent of schools.

   [In the event that a governing board fails to make a provisional appointment or order an election within the prescribed 60-day period as required by this section, the county superintendent of schools shall order an election to fill the vacancy.]

Outcome Rationale:  The District has an ADA of 48 and a governing board of five members. After a second resignation (unrelated to the first) on June 8, 2012, the board had 3 active members.  The board intended to make a provisional appointment, but at a July 23, 2012 meeting to consider the appointment one of the remaining three board members determined that she had a conflict of interest with respect to an applicant for the provisional appointment.  This left the board with 2 active members, less than a quorum. The position could not be put on the November 6, 2012 ballot because the 113 day deadline for potential candidates to file under Elections Code Section 10407 had passed. 

A fourth governing board member was elected on November 6, 2012 and takes office on December 7, 2012 under Education Code Section 5017.  The Governing Board will be able to make a provisional appointment after that date.  

The next regular election is November, 2013.  A waiver of the 60 day time limit would allow the District to make a provisional appointment, as the Governing Board intended, without incurring the cost of a special election which the registrar estimates to be 5,000 dollars.  

Student Population: 48
City Type: Rural
Public Hearing Date: 11/13/2012
Public Hearing Advertised: posted at school, post office, and fire station (the only 2 public places in the District)
Local Board Approval Date: 11/13/2012
Community Council Reviewed By: School Site Council
Community Council Reviewed Date: 11/14/2012
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Cythia Gonzalez
Position: Superintendent
E-mail: mansupt@mcn.org
Telephone: 707-882-2374
Fax: 707-882-3106
Bargaining Unit:  Date: 11/14/2012 
Name: Manchester Union Teacher's Association (MUTA) 
Representative: Avis Anderson 
Title: President 
Position: Support 
Comments: 
Revised:  2/25/2013 8:55 AM
Revised:  2/25/2013 8:55 AM

