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FINDING OF EMERGENCY

Readoption of Emergency Regulations
LOCAL CONTROL FUNDING FORMULA SPENDING REQUIREMENTS FOR SUPPLEMENTAL AND CONCENTRATION GRANTS AND LOCAL CONTROL AND ACCOUNTABILITY PLAN TEMPLATE

The State Board of Education (SBE) finds that an emergency continues to exist and the emergency regulations, California Code of Regulations, Title 5, sections 15494 – 15497 effective February 6, 2014, must be readopted pursuant to Government Code Section 11346.1(h) in order to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of pupils attending California’s public schools.

NECESSITY FOR EXTENSION
At its January 2014 board meeting, the State Board of Education (SBE) approved the  Finding of Emergency, Proposed Emergency Regulations (California Code of Regulations, title 5, sections 15494 – 15497), and directed the California Department of Education (CDE) to circulate the required Notice of Proposed Emergency Action and submit the emergency regulations to the Office of Administrative Law (OAL) for approval. As discussed below, the SBE was required to adopt regulations by January 31, 2014, to govern expenditures of LCFF funds, and to adopt a template by March 14, 2014, for the Local Control and Accountability Plan (LCAP) and annual update. These regulations were necessary on an emergency basis in order to ensure the SBE met statutorily-established deadlines, and to ensure meaningful stakeholder input and expenditure of LCFF funds directed to meeting pupil needs in critical state priorities areas, including increasing pupil achievement, improving pupil engagement, school climate and staff safety, and other state priorities identified in Education Code sections 52060(d), 52066(d) and 47605(b)(5)(B).The OAL approved the Emergency regulations effective February 6, 2014, and these emergency regulations are set to expire on August 6, 2014. 
LCAPs must be approved by the County Superintendent of Schools or State Superintendent of Public Instruction (SSPI), as specified in statute, by October 8, 2014. Expiration of the emergency regulations prior to adoption of permanent regulations would cause great disruption to, including cessation of, the on-going process of LCAP adoption and review by stakeholders, LEAs, and County Superintendents of Schools.
In January 2014, the SBE commenced the permanent rulemaking package by approving the Notice of Proposed Rulemaking, the Initial Statement of Reasons, and the proposed regulations at its Board meeting and sent the regulations out for a 45-day comment period, commencing on January 31, 2014, and ending on March 17, 2014. The CDE received approximately 2,300 written public comments on the proposed permanent regulations. The LCFF legislation enacts historic change to LEA funding, directing planning, resources and oversight responsibilities to critical areas of need, and incorporating specific stakeholder input. The CDE and SBE staff worked diligently and as expeditiously as possible to review, respond, and recommend changes to the proposed permanent regulations.
At its July 2014 board meeting, the SBE approved changes to the proposed regulations and directed that they be circulated for a 15-day public comment period, which will take place between July 11, 2014, and July 28, 2014. The SBE and CDE staff will review and consider responses to the proposed changes to the regulations, and may recommend the SBE adoption additional changed to the proposed permanent regulations.
To ensure that the permanent regulations ultimately adopted by the SBE provide the necessary direction and clarification required, the extension of the existing emergency regulations is necessary for an additional 90-day period until permanent regulations can be finalized. In the absence of these emergency regulations, the public process for development of LCAPs will be seriously disrupted or will cease, and LCFF funds will not be directed to improving educational outcomes for pupils, particularly pupils eligible for free or reduced price meals, foster youth, and English learners, limiting their opportunities and resulting in serious harm to pupils and the general public. 
SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 
Overview

The proposed regulations must be readopted on an emergency basis in order for the SBE to meet the statutorily-established deadlines for adoption of regulations. Assembly Bill (AB) 97 (Chapter 47, Statutes of 2013), as amended by Senate Bill (SB) 91 (Chapter 49, Statutes of 2013) and SB 97 (Chapter 357, Statutes of 2013), enacted the Local Control Funding Formula (LCFF). Education Code section 42238.07, as added by AB 97, requires the SBE to adopt regulations by January 31, 2014, that govern the expenditure of funds apportioned on the basis of the number and concentration of unduplicated pupils pursuant to Education Code sections 2574, 2575, 42238.02, and 42238.03. The legislation authorizes the SBE to adopt emergency regulations for purposes of the section.  

In addition, Education Code section 52064, as added by AB 97 and amended by SB 97, requires the SBE to adopt a template by March 31, 2014, for the Local Control and Accountability Plan (LCAP) and annual update. Education Code section 52064 requires that the template be adopted pursuant to the Administrative Procedure Act and authorizes the SBE to adopt emergency regulations for purposes of implementing the section. 

Education Code sections 52060 and 52064 require local educational agencies (LEAs)  to adopt an LCAP by July 1, 2014, using the template adopted by the SBE. Prior to adopting the local LCAP, Education Code sections 52062 and 52068 require school districts and county offices of education to present their LCAP to the parent advisory and English learner parent advisory committees, provide public notification, and hold a public hearing before the governing board or county board of education. The governing board or county board of education must then adopt the LCAP at a public meeting which must be held after the public hearing.

If these regulations are not continued in effect, there will be immediate serious harm to the general welfare, and particularly to the welfare of pupils attending California’s low-achieving public schools, because the regulations will direct LEAs to determine, with extensive local stakeholder input, appropriate expenditure of supplemental and concentration grant funds and development of the LCAP to address the needs of pupils in state priority areas outlined in Education Code sections 52060(d), 52066(d), or 47605(b)(5)(B) for LEAs. These priorities include increasing pupil achievement; improving student engagement, school climate, and pupil and staff safety; and ensuring school facilities are maintained in good repair. In addition, County Superintendents and the SSPI will be unable to properly carry out their responsibilities to review and approve LCAPs, as specified in the LCFF statute. Without the regulations, members of the public will be limited in their ability to have meaningful input into the content of the LCAP, and supplemental and concentration grant funds will not be directed toward improving educational outcomes for pupils eligible for free or reduced price meals, foster youth, and English learners, as intended, diminishing their life opportunities and resulting in serious harm to pupils and general public. Emergency regulations are necessary for LEAs to meet the statutory requirements for public participation and the July 1, 2014, deadline for adoption of the LCAP and approval by October 8, 2014.

Background

AB 97 (Chapter 47, Statutes of 2013), as amended by SB 91 (Chapter 41, Statutes of 2013) and SB 97 (Chapter 357, Statutes of 2013), enacted the LCFF. According to the California Department of Finance (DOF), the LCFF is designed to address funding inequities and to reform the overly complex and inequitable revenue limit system that allocated state funding to California’s LEAs, i.e., school districts, county offices of education, and charter schools. The goal of the LCFF is to reduce state bureaucracy and increase flexibility and accountability at the local level so those closest to the pupils can make the decisions and ensure that pupil needs are met. The formula primarily consists of base, supplemental, and concentration grant funding that allocates resources based on an LEA’s pupil demographics. 

The passage of LCFF replaces most state funded programs for LEAs. The DOF estimates that the formula will be fully funded in eight years, but implementation of LCFF begins in 2013-14. As such, LEAs are expected to begin operating under LCFF rules and requirements immediately.

The funding formula associated with LCFF calls for providing state funding to LEAs based on an equal amount per pupil, with two adjustments, or weights. The first adjustment is based on the grade level of the pupil. The rate for pupils in Kindergarten through grade 3 includes additional funding for grade span adjustments that require, upon full implementation, that LEAs reduce class sizes in such grades to an average of no more than 24 pupils. In addition, the formula is adjusted for pupils in grades 9-12 to reflect higher operating costs as well as a focus on college and career readiness. The second adjustment is based on demographics. The formula provides additional funding in the form of supplemental and concentration amounts based on the unduplicated count of low-income, English learner, and foster youth enrolled by the LEA (unduplicated pupils). For school districts, the formula provides an additional 20 percent of the base amount for each unduplicated pupil; and, when the number of unduplicated pupils exceeds 55 percent of a school district’s enrollment, an additional 50 percent of the base amount for each unduplicated pupil that exceeds 55 percent of enrollment. Different formulas are provided for county offices of education and charter schools. All LEAs are required to increase or improve services to these unduplicated pupils in proportion to the increase in funds apportioned on that basis.  

In addition to changing the way that funding is provided to LEAs, LCFF also requires LEAs to prepare an LCAP prior to the submission of LEA budgets to oversight agencies. LEAs must also provide an annual update to the LCAP. The LCAP must describe annual goals for each identified state priority, describe specific actions necessary to achieve those goals, and list and describe annual expenditures implementing the specific actions. The specific priorities are outlined in Education Code sections 52060(d), 52066(d), or 47605(b)(5)(B) for LEAs. LCAPs must be approved by the County Superintendent of Schools or SSPI, as specified in statute, by October 8, 2014.
Specific Basis for the Finding of Emergency

The LCFF is intended to provide a funding mechanism that is simple and transparent and focused on “unduplicated pupils,” while allowing LEAs maximum flexibility in allocating resources to meet locally-determined needs. Education Code sections 2574 and 42238.02 define an unduplicated pupil as a pupil who is classified as an English learner, is eligible for a free or reduced-price meal, or is a foster youth. The Legislature directed the SBE to adopt emergency regulations in two key areas:  (1) By January 31, 2014, regulations that clarify how expenditures of funds should be managed to demonstrate compliance (Education Code section 42238.07) and (2) On or before March 31, 2014, regulations adopting the LCAP template for use by LEAs to support local adoption and annual review of the LCAP (Education Code section 52064). Education Code sections 42238.07 and 52064 authorize the SBE to adopt emergency regulations for these purposes.

These emergency regulations are necessary in order for LEAs to successfully implement the LCFF. Pursuant to Education Code sections 2574 and 42238.02, in addition to the base grant, LEAs receive a supplemental grant based on the percentage of unduplicated pupils. LEAs with a specified percentage of unduplicated pupils receive an additional concentration grant. The law specifies that each LEA is required to expend its supplemental and concentration grants in accordance with the spending regulations adopted by the SBE. Thus, these emergency regulations are necessary in order for LEAs to determine appropriate expenditure of LCFF funds.

Education Code sections 52060 and 52064 require school districts and county offices of education to adopt an LCAP by July 1, 2014, using the template adopted by the SBE. The LCAP will identify how LEAs will use LCFF funds to address pupils’ needs and ensure, among other state priorities delineated in Education Code section 52060, 52066(d), and 47605(b)(5)(B), that school facilities are maintained in good repair and action is taken to improve pupil achievement, school climate, and student and staff safety.

The LCAP focuses on pupil needs as determined locally in each LEA. Education Code sections 52060(g) and 52066(g) require schools districts and county offices of education to consult with a broad range of school personnel, parents, and pupils in developing the local LCAP. In addition, prior to adopting the local LCAP, Education Code sections 52062 and 52069 require school districts and county offices of education to present their LCAP to the parent advisory and English learner parent advisory committees, provide public notification, and hold a public hearing before the governing board or county board of education, respectively. The governing board or county board of education must then adopt the LCAP at a public meeting which must be held after the public hearing. Without an adopted template and regulations directing appropriate expenditure of supplemental and concentration grant funds, the stakeholders will be unable to provide the local input necessary to ensure LCFF funds are spent to address pupil needs in the critical state priority areas, including increasing pupil achievement; improving student engagement, school climate, and pupil and staff safety; and other state priorities identified in Education Code sections 52060(d), 52066(d), and 47605(b)(5)(B). In addition, County Superintendents and the SSPI will be unable to properly carry out their responsibilities to review and approve LCAPs, as specified in the LCFF statute. As a result, pupils will not receive the benefits of actions and expenditures to address their needs in the priority areas, and they, along with the general public, will suffer serious immediate harm to their academic achievement, as well as to their safety and well-being.  Emergency regulations are necessary in order for LEAs to meet the statutory requirements for public participation and the July 1, 2014, deadline for adoption of the LCAP, and to ensure pupils’ needs in the state priority areas are addressed.

Extensive stakeholder input was necessary in order for the SBE to receive feedback on the spending regulations and template. Between July and October, staff from the California Department of Education and the SBE convened an implementation working group and held a series of four meetings consisting of representatives from over 20 statewide organizations. The SBE also convened three regional hearings (with video conference linkages to three additional locations) in August and partnered with the California Endowment to convene 12 regional forums across the state from September through November. Based on this public feedback, draft regulation concepts were presented to the SBE at its September and November meetings. SBE staff also continued conducting informal feedback sessions through the month of December. Concepts raised during the feedback sessions were the basis for discussions by SBE members at the September and November meetings and resulted in the regulations presented to the SBE at its January 2014 meeting.

These Issues Could Not Be Addressed Through Nonemergency Regulations

The legislation established the statutory deadlines of January 31 and March 31, 2014, for the SBE to adopt spending regulations and the LCAP template, respectively.  These deadlines did not allow for sufficient time to complete the regular rulemaking process. In addition, the CDE received approximately 2,300 written public comments which require thorough and careful review in order to ensure the proposed permanent regulations provide the necessary clarity and direction regarding expenditure of LCFF funds and LCAPs. 
NON-DUPLICATION

Government Code section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statutes in the proposed emergency regulations is necessary in order to provide additional specific detail not included in state statute. 

AUTHORITY AND REFERENCE
Authority: Sections 42238.07 and 52064, Education Code.

Reference: Sections 2574, 2575, 42238.01, 42238.02, 42238.03, 42238.07, 47605, 47605.5, 47606.5, 48926, 52052, 52060-52077, and 64001, Education Code; 20 U.S.C. Section 6312.

INFORMATIVE DIGEST

On June 26, 2013, Governor Brown signed AB 97 (Chapter 47, Statutes of 2013), as amended by SB 41 (Chapter 49, Statutes of 2013) and SB 97 (Chapter 357, Statutes of 2013), which enacted the LCFF. Education Code section 42238.07, as added by AB 97, requires the SBE to adopt regulations by January 31, 2014, that govern the expenditure of funds apportioned on the basis of the number and concentration of unduplicated pupils pursuant to Education Code sections 2574, 2575, 42238.02, and 42238.03. The legislation authorizes the SBE to adopt emergency regulations for purposes of the section.

The proposed regulations must be adopted on an emergency basis in order for the SBE to meet the statutorily-established deadlines for adoption of regulations. 

In addition, Education Code section 52064, as added by AB 97 and amended by SB 97, requires the SBE to adopt a template by March 31, 2014, for the LCAP. Education Code section 52064 requires that the template be adopted pursuant to the Administrative Procedure Act and authorizes the SBE to adopt emergency regulations for purposes of implementing the section. 

To inform the development of the proposed regulations, extensive efforts were made to solicit public input. This included convening an implementation working group comprised of representatives from statewide organizations with diverse interests and responsibility for supporting local implementation, a series of regional input sessions held in six locations throughout the state in August 2013, and 20 community input sessions throughout the state from September through October 2013. In addition, the SBE heard extensive public testimony at its September and November 2013 meetings.

The proposed regulations are intended to support the local implementation of the LCFF. 

The CDE reviewed all state regulations relating to the LCFF requirements for supplemental and concentration grants and found that none exist that are inconsistent or incompatible with these regulations.

specific benefits anticipated by the proposed regulations

The benefit of enacting the proposed regulations will be to provide direction and definitions that LEAs can follow to support local implementation of LCFF.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
The SBE did not consider any technical, theoretical, empirical studies, reports, or other documents in the drafting these regulations.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
The proposed regulations do not impose a mandate on LEAs.

COSTS OR SAVINGS TO ANY STATE AGENCY

The emergency regulations will not result in any additional costs or savings to local educational agencies, state agencies, or federal funding to the State.

NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES

The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
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