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	SUBJECT

Pupil Instruction: Courses Without Educational Content – Approve the Finding of Emergency and Proposed Emergency Regulations for Amendments to the California Code of Regulations, Title 5, Section 1700.
	
	Action

	
	
	Information

	
	
	Public Hearing


SUMMARY OF THE ISSUE(S)

In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil enrolled in a school in the district to any course period without educational content for more than one week in any semester except under prescribed conditions. AB 1012 also prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil enrolled in a school in the district to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school, except under specified conditions.
Effective beginning the 2016–17 school year, AB 1012 requires that a principal or assistant principal state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions. 

AB 1012, also requires the State Superintendent of Public Instruction to develop regulations for adoption by the State Board of Education (SBE) regarding the procedures governing placement of pupils in the aforementioned courses, including the form of the written statement.
RECOMMENDATION

The CDE recommends the State Board of Education (SBE) take the following actions:

· Approve the Finding of Emergency (FOE)

· Adopt the proposed emergency regulations 

· Direct the CDE to circulate the required notice of proposed emergency action, and then submit the emergency regulations for adoption to the OAL for approval

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the FOE and proposed emergency regulations

BRIEF HISTORY OF KEY ISSUES

AB 1012 was sponsored by the American Civil Liberties Union and Public Counsel, who represented plaintiffs in litigation regarding pupil placement in courses without educational content and previously completed courses against the State. Passage of this bill was part of the settlement of that lawsuit. 

The successful implementation of AB 1012 will require documentation. There must be records sufficient to demonstrate that a pupil’s placement in a course without educational content or a previously completed course meets the legal requirements as specified in Education Code Sections 51228.1 and 51228.2. Additionally, there is to be a document held at each school which serves pupils in grades 9 through 12, which certifies that pupils are not placed in any course without educational content or a previously completed course without meeting the legal requirements. The procedures governing the form of the written statement are contained in these regulations.

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

None. These regulations contain brand new content as a result of the passage of AB 1012. 

FISCAL ANALYSIS (AS APPROPRIATE)

An Economic and Fiscal Impact Statement is submitted as Attachment 4.

ATTACHMENT(S)
Attachment 1: 
Finding of Emergency (4 pages)

Attachment 2: 
Text of Proposed Emergency Regulations (2 pages)

Attachment 3: 
Notice of Proposed Emergency Action (1 page)
Attachment 4: 
Economic and Fiscal Impact Statement (STD. 399) (5 pages)

FINDING OF EMERGENCY

Pupil Instruction: Courses Without Educational Content

The State Board of Education (SBE) finds that an emergency exists and that the emergency regulations adopted are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of students attending California’s public schools. 

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 
Overview


In 2015, the Legislature passed Assembly Bill (AB) 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil, enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

Effective beginning the 2016–17 school year, AB 1012 requires that a principal or assistant principal state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions.

Passage of AB 1012 served as a basis for settlement of the lawsuit, Cruz, et al. v. State of California, et al, filed in Alameda County Superior Court. Both the legislation and the settlement of the litigation target full implementation for the 2016-17 school year, which begins July 1, 2016.
AB 1012 requires the State Superintendent of Public Instruction (SSPI) to develop regulations for adoption by the SBE that set forth the procedures governing filing complaints regarding these requirements under the Uniform Complaint Procedures (UCP), including the form of the written statement.

Specifically, Education Code section 51228.1 provides that for a pupil placed in a course without educational content for more than one week, the conditions are:

(a) A pupil is assigned to that course only if the pupil or, for a pupil who has not reached the age of majority, the pupil’s parent,  guardian, or educational rights holder has consented in writing to the assignment; and

(b) A school official has determined that the pupil will benefit from being assigned to the course period; and

(c) The principal or assistant principal of the school has stated in a written document maintained at the school that, for the relevant school year, no pupils are assigned to those classes unless the school has met the conditions specified in these two paragraphs.

Additionally, AB 1012 specifically prohibits school districts from assigning any pupil enrolled in a school in the school district to a course period without educational content because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school days.

Education Code section 51228.2 provides the conditions for a student placed in a course previously completed, as follows:

(a) the course has been designed to be taken more than once because pupils are exposed to a new curriculum year to year; or

(b) for any course not designed to be taken more than once, the following conditions are met:

(1) A pupil is assigned to the course only if the pupil or, for a pupil who has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder has consented in writing to the assignment for the purpose of improving a lower grade; and

(2) A school official has determined that the pupil will benefit from being assigned to the course period; and

(3) The principal or assistant principal of the school has stated in a written document to be maintained at the school that, for the relevant school year, no pupils are assigned to those classes unless the school has met the two conditions above.
Education Code section 51228.3 provides that complaints for noncompliance with the requirements of sections 51228.2 and 51228.3 may be filed under the Uniform Complaint Procedures. These complaints may be filed beginning in the 2016-17 school year.

The CDE recommends that the SBE adopt emergency regulations to incorporate the form of the written statement required by AB 1012 and to allow for the successful implementation of these laws by July 1, 2016. 
Background

The parties in the Cruz v. State of California class action lawsuit regarding courses without educational content and/or repeated courses have recently entered into a settlement agreement, which is pending court approval.  The settlement agreement was reached following the passage and upcoming implementation of AB 1012.
Specific Basis for the Finding of Emergency

AB 1012 allows UCP complaints to be filed starting with the 2016-17 school year, which begins on July 1, 2016, for year round schools. Students who believe they are not appropriately placed in an instructional course at the beginning of the 2016-17 school year will be allowed to file a UCP complaint and the statement required by AB 1012 will be an essential piece of any LEA investigation into a local UCP complaint. Thus, the proposed regulations must be effective by July 1, 2016.

These Issues Could Not Be Addressed Through Nonemergency Regulations
The requirements of these new laws are effective July 1, 2016 for the 2016–17 school year. In order to have regulations in place to provide direction and information to LEAs and appellants in filing complaints relative to the new laws, it is necessary for emergency regulations to be approved.

AUTHORITY AND REFERENCE
Authority: Sections 51228.1 and 51228.2, Education Code. 

References: Sections 51228.1 and 51228.2, Education Code.

INFORMATIVE DIGEST

In 2015, the Legislature passed AB 1012 (Chapter 703, Statutes of 2015), which prohibits school districts that maintain any of grades 9 to 12, inclusive, from assigning any pupil enrolled in a school in the district to any course period without educational content or to a course that the pupil previously completed and received a grade determined by the school district to be sufficient to satisfy the requirements and prerequisites for admission to the California public institutions of postsecondary education and the minimum requirements for receiving a diploma of graduation from a high school for more than one week in any semester unless specified conditions have occurred. 

One of the actions required by AB 1012 is that the principal or assistant principal of a school must state in a written document to be maintained at the applicable school that, for the relevant school year, no pupils are assigned to courses without educational content or previously completed courses unless the school has met the specified conditions. 

AB 1012 requires the SSPI to develop regulations for adoption by the SBE regarding the procedures governing filing complaints regarding these requirements under the UCP, including the form of the written statement.

The adoption of emergency regulations is necessary to establish which records are necessary to meet conditions for course assignment; and to describe the content of documentation a school maintains demonstrating compliance with AB 1012. As implementation of the new law and complaints of noncompliance may be filed commencing with the 2016-17 school year, these regulations are necessary on an emergency basis.
The proposed new regulations will provide specific direction for school districts to follow to comply with conditions of the written statement required by the new legislation. 

The CDE reviewed all state regulations relating to pupil instruction and found that none exist that are inconsistent or incompatible with these regulations.

specific benefits anticipated by the proposed regulations

The proposed regulations will benefit school districts and the public by ensuring that pupil course placement is in compliance with the Education Code.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
The SBE did not consider any technical, theoretical, empirical studies, reports, or other documents in drafting these regulations. 

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
The regulations do not impose a mandate on LEAs or school districts because they are clarifying the statute.
COST OR SAVINGS TO ANY STATE AGENCY

The emergency regulations will not result in any additional costs or savings to local educational agencies, state agencies, or federal funding to the State. 
NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES

The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies. 

02-25-16 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined. 

 Title 5. EDUCATION
Division 1. California Department of Education
Chapter 2. Pupils
Subchapter 8. Pupil Instruction

Article 1. Educational Content
§ 1700. District Recordkeeping for AB 1012 Requirements Regarding Courses Without Educational Content and Previously Completed Courses.


(a) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils for more than one week in any semester in a “course period without educational content” as defined in Education Code section 51228.1 shall maintain the following:


(1) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course assignment for that semester;


(2) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(3) A written document maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (a)(1) and (2) above, and that no pupils are being assigned to a “course period without educational content” because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.


(b) Commencing with the 2016-17 school year, school districts shall ensure that a school enrolling pupils in any of grades 9 to 12, inclusive, that assigns one or more pupils to a course that the pupil previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, shall maintain the following:


(1) Records sufficient to demonstrate that the course has been designed to be taken more than once because pupils are exposed to a new curriculum year to year and are therefore expected to derive educational value from taking the course again; or


(2) All of the following:


(A) Records sufficient to demonstrate that the pupil or, if the pupil has not reached the age of majority, the pupil’s parent, guardian, or educational rights holder, has consented in writing to the course for the purpose of improving a lower grade;


(B) Records sufficient to demonstrate that a school official has determined that the pupil will benefit from being assigned to the course period; and


(C) A writing maintained at the school in which the principal or assistant principal of the school states that, for the relevant school year, the school has met the conditions in subdivisions (b)(2)(A) and (B) for each and every pupil then being assigned to a course that the pupil has previously completed and for which he or she received a grade determined by the district to be sufficient to satisfy the district’s minimum requirements for high school graduation and to satisfy the requirements for admission to the California public institutions of postsecondary education, and that no pupils are being assigned to such a course because there are not sufficient curricular course offerings for the pupil to take during the relevant period of the designated school day.


(c) This section shall not apply with regard to pupils enrolled in an alternative school, a community day school, a continuation high school, or an opportunity school.  

NOTE: Authority cited: Sections 51228.1 and 51228.2, Education Code. Reference: Sections 51228.1 and 51228.2, Education Code.
02-25-16 [California Department of Education
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March 10, 2016
NOTICE OF PROPOSED EMERGENCY ACTION

Pupil Instruction: Courses Without Educational Content
Pursuant to the requirements of Government Code section 11346.1(a)(1), the State Board of Education (SBE) is providing notice of proposed emergency action with regards to the above-entitled emergency regulation.

SUBMISSION OF COMMENTS

Government Code section 11346.1(a)(2) requires that, at least five working days prior to submission of the proposed emergency action to the Office of Administrative Law (OAL), the adopting agency provide a Notice of the Proposed Emergency Action to every person who has filed a request for notice of regulatory action with the agency. After submission of the proposed emergency to the OAL, the OAL shall allow interested persons five calendar days to submit comments on the proposed emergency regulations as set forth in Government Code section 11349.6.

Any interested person may present statements, arguments or contentions, in writing, submitted via U.S. mail, e-mail, or fax, relevant to the proposed emergency regulatory action. Written comments submitted via U.S. mail, e-mail or fax must be received at the OAL within five days after the SBE submits the emergency regulations to the OAL for review.

Please reference submitted comments as regarding “Pupil Instruction: Courses Without Educational Content” addressed to:

Mailing Address:
Reference Attorney                          
Debra Thacker, Reg Coordinator

  
Office of Administrative Law
California Department of Education


300 Capitol Mall, Suite 1250
Administrative Support &
Sacramento, CA 95814
Regulations Adoption




1430 N Street, Suite 5319




Sacramento, CA 95814

E-mail Address: 
staff@oal.ca.gov  
regcomments@cde.ca.gov  

Fax No.: 
916-323-6826
916-319-0155

For the status of the SBE submittal to the OAL for review, and the end of the five-day written submittal period, please consult the Web site of the OAL at http://www.oal.ca.gov  under the heading “Emergency Regulations.”
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