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Introduction

At the January 2007 State Board of Education (SBE) meeting, the California Department of Education (CDE) was asked to develop a guide to Proposition 39, the implementing regulations for Prop 39’s charter school facilities provisions, and the proposals now before the SBE to revise those regulations. This document responds to that request. 

Constitutional Provisions
Proposition 39 was enacted in November 2000. It modified Article 16, Section 18 of the California Constitution to lower the vote requirement for passage of local school bonds from two-thirds to 55 percent. Since Prop 39’s enactment, about $38.5 billion in local bonds have been passed by voters, and of that total about $23.2 billion passed with vote tallies between two-thirds and 55 percent. To provide another perspective, prior to Prop 39, the passage rate for local school bonds was under 60 percent; since Prop 39, the passage rate has exceeded 80 percent.

Statutory Provisions

Proposition 39 also added Section 47614 to the Education Code (EC) to require school districts to make facilities available to charter schools. The full text of EC Section 47614 is in Attachment 1. The essential provisions are:

· Each school district must make facilities available to each charter school operating within its boundaries, including a charter school that will begin operations in the forthcoming year.

· The facilities must be sufficient to accommodate the charter school’s in-district students. The district need not provide facilities to house charter school students who reside outside the district’s boundaries.

· The facilities must be reasonably equivalent to the facilities in which the charter school’s students would be housed if they attended district-run schools.

· The facilities must be contiguous, furnished, and equipped.

· The facilities remain the property of the district. They do not become the property of the charter school.

· The district must make reasonable efforts to provide the charter school facilities near to where the charter school wishes to locate, and not move the charter school unnecessarily.

· The district may charge the charter school for the facilities. The maximum charge is a pro rata share of the district’s total general fund facilities costs. The share is based on the proportion of the district’s total space allocated to the charter school.

· The district is not required to spend general fund monies to rent, buy, or lease facilities for the charter school.

· The charter school must request district facilities, and must annually provide the district with a reasonable projection of the coming year’s in-district classroom average daily attendance (ADA).

· If the charter school’s classroom ADA is lower than projected, then the charter school must reimburse the district for the over-allocated space.

· If a charter school projects fewer than 80 ADA, the district may deny the charter school’s facility request.

· The CDE must propose, and the SBE may adopt, implementing regulations that define terms, define procedures, and establish timelines to carry out the purposes of the statute.

Appellate Court Decisions

Three cases related to EC Section 47614 have been decided by the Court of Appeal and are binding. The full text of each decision is included in Attachments 2, 3, and 4, respectively. The cases and the key rulings are as follows:

Sequoia Union High School District v. Aurora Charter High School 

(2003) 5 Cal.Rptr3d 86, 112 Cal.App.4th 185

· EC Section 47614 required the high school district to provide facilities to the charter school even though the school was chartered by an elementary district. The statute stated clearly and unrestrictedly that each school district was to provide accommodation for charter school students who otherwise would have been students at the district’s schools. Nowhere did the statute limit the responsibility of providing accommodations to the district that authorized the charter school.

· The statute precluding a school district from granting a charter to a school that only served students at grade levels not served by the charter authorizing district did not obligate the elementary district to be solely responsible for providing facilities to students attending the charter high school.

· The rule that a statute must be construed to ensure reasonable results was inapplicable. The high school district’s obligations under EC Section 47614 were not ambiguous, uncertain, or susceptible to two constructions.

· The charter high school demonstrated a reasonably projected enrollment of at least 80 ADA. The request explained that the projection of 110 students was based on the school’s historical attendance rates, its current enrollment of 90 students, and the expressed interest of prospective students and their families in attending the school during the next academic year.

· The regulations did not permit the school district to deny a request once the school had responded to the district’s attendance concerns with a showing of a projected 80 ADA. The school responded to the district’s concerns with (1) a declaration from the school’s business manager stating that the school had historically maintained 95 percent attendance of students and (2) documents from 93 students who were either currently attending the school and planning to continue, or had applied to attend the following year.

Environmental Charter High School v. Centinela Valley Union High School District

(2004) 18 Cal.Rptr.3d 417, 122 Cal.App.4th 139

· EC Section 47614 and the implementing regulation mandate inclusion of foundational documentation with all facilities requests by charter schools, and this requirement applies to new and existing charter schools alike.

· The school district acted within its discretion by denying the charter school’s facilities request which lacked requisite foundational documentation that would have enabled the district to review the reasonableness of numerical student projections.

Ridgecrest Charter School v. Sierra Sands Unified School District 

(2005) 30 Cal.Rptr.3d 648, 130 Cal.App.4th 986

· EC Section 47614’s declaration that facilities should be “shared fairly” implies that the district, in response to the charter school’s request for facilities, must offer some explanation for its decision regarding how the facilities will be allocated between the charter school and the district-run schools. While detailed findings are not necessarily required, the explanation should be thorough enough, and factual enough, to permit effective review by the courts.

· The district abused its discretion in offering to give the charter school the use of 9.5 classrooms at five different school sites separated by a total of 65 miles. EC Section 47614 required that facilities should be shared fairly among all public school pupils, including those in charter schools, and providing facilities at five different sites did not strike a fair balance between the needs of the charter school and those of district-run schools.

· A district’s exercise of discretion in responding to Prop 39 facilities requests must comport with the evident purpose of the EC Section 47614 which is to equalize the treatment of charter and district-run schools regarding the allocation of space between them. The terms “reasonably equivalent” and “shared fairly” mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be “contiguous.”

Current Regulations and CDE-Proposed Revisions

In 2002, the SBE adopted regulations to implement EC Section 47614. The regulations were developed by the CDE with the assistance of a broadly based workgroup that included representatives of charter schools, school boards, school districts, county offices of education, teachers, and parents. The regulations were not universally supported by charter school and school district interests. Some provisions were opposed by charter schools, and some provisions were opposed by school districts. 

In 2006, the current regulations were reviewed by a similarly composed workgroup. The CDE has developed a package of revisions based upon the workgroup’s contributions and discussion. As with the original regulations, the revisions are not universally supported. Some revisions are opposed by charter schools, and some revisions are opposed by school districts.

The current regulations are located in a separate article within California Code of Regulations (CCR), Title 5, comprised of sections 11969.1 through 11969.10. A side-by-side comparison of the current regulations and the CDE-proposed revisions is provided in Attachment 5. Below we provide a summary of the current regulations and the CDE-proposed revisions under topic descriptors (with cross-references to Title 5 sections). We have shaded areas where objections to the proposed revisions are either known to exist or appear likely.
General Purpose

(CCR, Title 5, Section 11969.1)

· Currently consists of a simple general-purpose statement indicating that the sections that follow govern the provision of facilities to charter schools.

The CDE proposes an addition to stipulate that nothing in the article prohibits, by mutual agreement, an alternative to specific compliance with the regulations. Some charter schools and school districts viewed the regulations’ existence as precluding implementation of any alternative, except where narrowly and specifically allowed within the regulations themselves. The proposed addition resolves that issue. We do not believe the addition is controversial.

Definition of Average Daily Classroom Attendance

(CCR, Title 5, Section 11969.2(a))
· Currently states that the ADA of in-district students generating classroom-based apportionments counts toward Prop 39 facilities.

Some independent-study-based charter schools (known as “hybrid” or “personalized learning” schools) serve students in the classroom for a portion of the students’ total instructional time. However, the portion of in-classroom time is less than 80 percent of total instructional time. Thus, these students do not generate ADA for classroom-based apportionments, and some districts believe that the existing regulation forbids the students’ ADA from being counted for Prop 39 facilities.

The CDE proposes an addition to clarify that nothing prohibits a school district from allowing independent-study-based ADA to be counted for Prop 39 facilities (1) to the extent the students are actually served in the classroom and (2) provided the district and charter school agree upon the times that the facilities will be used.

Charter school interests and SBE staff want to go a step further. They propose that a charter school be entitled to count independent-study-based ADA for Prop 39 facilities to the extent the students are actually served in the classroom but without further restriction. They argue that permitting districts to exclude independent-study-based ADA is arbitrary and unfair. To the extent these students are served in the classroom, the ADA they generate should count for Prop 39 facilities. 

School district interests and the CDE oppose this expansion. In 2005-06, there were approximately 58,000 independent-study-based ADA served in charter schools. Obviously not all of these ADA would count for Prop 39 facilities, but if just one-fifth counted (one day in-classroom time per week), the impact would be about 450 classrooms statewide (assuming each 25 ADA generates one classroom). Combined with the fact that the distribution of independent study students is not uniform across all districts, we believe the effect could be substantial in some locations. Moreover, we are concerned that independent-study-based students may be more difficult to pin down into regimented classroom schedules. As a result, the facilities may be underutilized. 
Definition of Operating in the School District

(CCR, Title 5, Section 11969.2(b))

· Currently provides that a charter school is considered to be operating in a school district regardless of whether (1) it is actually operating or (2) it will begin operating in the forthcoming school year. This is a technical provision.

No revision is proposed.

Definition of In-district Students

(CCR, Title 5, Section 11969.2(c))

· Currently defines an in-district student as being a student eligible to attend a district-operated school. The definition excludes students eligible to attend a district’s schools based upon interdistrict attendance or the parent-employment exception. Those students belong to the district in which they reside. 

No revision is proposed.

Definition of Contiguous

(CCR, Title 5, Section 11969.2(d))

· Currently defines contiguous as being a facility on a single site, or two sites that immediately adjoin one another. If a charter school’s in-classroom ADA cannot be accommodated at a single site, contiguous also includes non-adjoining sites, provided the number of sites is minimized and student safety is considered.

Based upon the Ridgecrest decision, the CDE proposes some additional language. In reviewing a charter school’s request for facilities, a school district would be required to give the charter school’s in-district students the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous. In other words, (1) a school district would not be permitted to treat a charter school’s in-district students with less consideration than students in the district-run schools and (2) a school district would be required to begin from the premise that the facilities made available to the charter school are to be on a single school site, except where the district is unable to accommodate the students on a single site. If multiple sites are needed, the obligations of the district are to minimize the number of sites and to consider student safety. The process the district follows to meet these obligations should be documented in the public record. 

School district interests have expressed objection to the CDE-proposed addition, indicating that it misstates the Ridgecrest decision and/or fails to place the decision’s language in proper context. The CDE believes that the proposed language properly summarizes the Ridgecrest decision. As for additional contextual language, the CDE is open to considering a specific proposal, but does not believe that additional contextual language is necessary.

Definition of Furnished and Equipped

(CCR, Title 5, Section 11969.2(e))

· Currently defines furnished and equipped as including all the furnishings and equipment necessary for classroom-based instruction, such as desks, chairs, and blackboards. 

The CDE proposes the four revisions explained below. We do not believe there is opposition to any of these revisions.
(1) The reference to “all” furnishings and equipment is changed to “reasonably equivalent” furnishings and equipment and tied back to “the comparison group schools.” This revision makes application more practical.

(2) The reference “conduct classroom-based instruction” is divided into two component parts: “conduct classroom instruction” and “provide for student services that directly support classroom instruction.” The division makes the reference clearer.
(3) A reference to the definitions of “furnishings and equipment” in the California School Accounting Manual (CSAM) replaces a limited, partial list of examples. CSAM is a reliable and reasonably exhaustive source document. 

(4) Furnishings and equipment acquired with non-district resources are excluded. A school district should not be obligated to provide furnishings and equipment that have been acquired in comparison group schools by non-district resources, such as parent fundraising, grants, or donations from businesses. 

Comparison Group Schools

(CCR, Title 5, Section 11969.3(a))
· Currently states that district-run schools that serve similar grade levels to the charter school (and are located in the same high school attendance area) form a comparison group that sets the standard for determining whether charter school students are being housed in conditions reasonably equivalent (to district-run schools).

The CDE proposes an addition to address the situation in which a comparison group as envisioned in the existing regulations cannot be assembled. In such a situation, the comparison group includes all of the district-operated schools serving any of the grade levels served by the charter school. The obligation in such a situation is to find a facility that is most consistent with the needs of students in the grade levels served at the charter school. 

An example of a situation in which this might be applicable is a charter school that serves kindergarten through grade eight in a school district that is configured solely of sites that are either for elementary grades (kindergarten through grade five) or for middle grades (grades six through eight). In such a situation, the issue of a contiguous facility is to be determined based on consistency with the needs of students in the grade levels served at the charter school, recognizing that site modifications may be necessary to serve the charter school’s students.

The CDE also proposes an addition to address the situation in which the space allocated to a charter school needs modifications to meet the needs of the school’s students. This additional language makes it clear that the school district is not obligated to pay for the modifications. The modifications may be paid for exclusively by the charter school, by the district, or under a collaborative arrangement between the district and the school.

Some charter school interests have suggested an addition to the regulations to require a district to modify facilities to accommodate the charter school’s different grade level configuration. The CDE believes that such a requirement is excessive and inconsistent with the provision of EC Section 47614 stating that no district is required to rent, buy, or lease a facility for a charter school.
Capacity of Facilities

(CCR, Title 5, Section 11969.3(b))

· Currently states that facilities are allocated to charter schools based upon the ratio of teaching stations to ADA in the comparison group schools, and that charter schools are also to receive a similarly determined share of specialized classroom space (such as science labs) and commensurate access to non-teaching space (such as administrative space, kitchen, multipurpose room, and play area). Space in comparison group schools is based upon a classroom inventory, but excludes all classrooms identified as interim housing portables.

The CDE proposes some largely technical revisions. For example, consistency in the use of the term “access,” clarification on how to determine specialized classroom space, and clarification non-teaching space is the remainder after taking away both teaching station space and specialized classroom space. The CDE also proposes to add a requirement for good faith consultation to establish time allocations for the shared space. We do not believe these revisions are controversial.

Charter school interest and SBE staff have proposed an additional change to reduce the number of classrooms excluded as interim housing portables. To the extent fewer classrooms are excluded, a school site has more square footage per student. To the extent comparison group schools have more square footage per student, a charter school becomes entitled to the use of more space. Two conceptual options have been identified to reduce the exclusion of portables, but no specific language has been developed. One option would allow portables to be excluded only while construction or modernization is actually underway at a school site. The other option would allow portables to be excluded only for a limited period of time, such as two years. The argument for reducing the exclusion of portables is that – at some point – they are no longer fairly regarded as “temporary.” 

School district interests and CDE staff recommend no change in the current regulation. Interim housing portables are by their nature temporary, and Office of Public School Construction regulations already limit portables by definition to a five-year life, following which they become permanent facilities. Moreover, the conceptual proposals to narrow the exclusion of portables are complicated. For example, narrowing the exclusion based on construction or modernization activities being conducted begs the question of when such activities begin and end. Narrowing the exclusion based strictly on time begs the potential for merely shifting portables among school sites in order to stay under the time limit. 

Condition of Facilities

(CCR, Title 5, Section 11969.3(c))

· Currently lists factors to be taken into account in determining whether the condition of facilities provided to a charter school is reasonably equivalent to the condition of the comparison group schools, and states that a charter school created by conversion of a formerly district-run school shall be considered reasonably equivalent for the first year of the charter school’s operation. 

The CDE proposes to add general guidance that the listed factors are to be viewed in association with overriding factors such as the facilities’ age (from latest modernization), quality of materials, and state of maintenance. In some instances, the listed factors have been narrowly reviewed, such as focusing solely on whether an exterior surface has been painted, without also taking into account the age of the paint, the quality of the paint, and the maintenance of the painted surface. The CDE also proposes some largely technical revision for consistency in structure and the addition of a specific reference to athletic fields and/or play area space in the listing of factors. The workgroup process revealed that athletic fields and/or play area space was not necessarily being considered in all instances as was intended in the original regulations. We do not believe the proposed revisions are controversial.
In regard to charter schools created by conversion of district-run schools, the CDE proposes some largely technical revisions to ensure that EC cross-references to the various types of conversion circumstances are complete. We do not believe that these revisions are controversial. 

Additional Provisions Related to Charter Schools Created by Conversion

(CCR, Title 5, Section 11969.3(d))

· A completely new subdivision. No current text.

The CDE proposes a new subdivision to address charter schools created by conversion beyond the first year of operation. There are three essential additions, and they are controversial.

(1) One addition takes account of the special status of a charter school created by conversion. By its nature, the school is specifically tied to particular school site by its charter. The additional language states that a charter school created by conversion retains its site if so requested annually. The language also states that the charter school is subject to pro rata charges for facilities costs and, after its first year of operation, is subject to reimbursement for over-allocated space. In this way, a balance is created. If the conversion school does not attract sufficient students to utilize the site fully, it must pay for over-allocated space or surrender the space back to the district.

School district interests object to a charter school created by conversion having the right to remain on the conversion site simply by annual request. They believe EC Section 47614 provides a charter school only the right to use some district facility, not the right to retain the use of the same facility. They contend this provision exceeds the statute. In contrast, the CDE believes the charter schools created by conversion are inherently different from other charters and that difference must be recognized in relationship to Prop 39 facilities. The CDE believes the proposed additions properly harmonize EC Section 47614 with the statutes allowing the creation of charter schools by conversion. 
(2) A second addition specifies that a charter school created by conversion can be assigned the use of different or additional sites based on the school’s application only if a material revision to the charter changes the school’s location.
For the reasons stated above, school district interests believe that EC Section 47614 stands independent of other provisions of statute and provides charter schools created by conversion only the right to use some facility, not the right to retain to use the same facility. The CDE believes that the proposed additions properly harmonize EC Section 47614 with other statutes allowing the creation of charter schools by conversion. 
(3) A third addition addresses the circumstance where a charter school created by conversion does not fully utilize the site on which it is located. The charter school is exempt from over-allocated space reimbursement in its first year of operation. However, the school is obligated to report over-allocated space by February 1 of that first year of operation. Once identified as over-allocated, the space is permanently exempt from over-allocated space reimbursement, but the school district is empowered to occupy space for its own programs. Recovery of surrendered space requires the affected charter school to request the space in the annual process of requesting the use of space from the school district.
School district interests, as noted above, object in general to the CDE-proposed additions elaborating on facilities for charter schools created by conversion.
Operations and Maintenance

(CCR, Title 5, Section 11969.4)

· Currently reiterates that facilities and furnishings and equipment remain the property of the district, and states that operations and maintenance are generally the responsibility of the charter school.

The CDE proposes some slight technical revisions that do not alter the section’s intent. We do not believe the revisions are controversial.

Availability of Facilities

(CCR, Title 5, Section 11969.5)

· Currently states that facilities must be made available to the charter school for the entire school year and may not be sublet by the charter school.

No revisions are proposed.

Location of Facilities Outside of the District

(CCR, Title 5, Section 11969.6)

· Currently allows the district to fulfill its obligations by providing facilities located outside the district’s boundaries. No district is required to provide facilities outside its boundaries.

The CDE proposes a technical clarification recognizing a change in statute that prohibits charter schools with some exceptions from being located outside the chartering authority’s boundaries. We do not believe the revision is controversial.

Charges for Facilities Costs

(CCR, Title 5, Section 11969.7)

· Currently allows the district to charge the charter school a pro rata share of total facilities costs; requires the pro rata charge to be calculated based on a per-square-foot amount applied equally districtwide; and identifies general fund costs that may be included in the calculation.

The CDE proposes several largely technical revisions that, for example, eliminate permissive phrasing, update a reference to the California School Accounting Manual, and exclude facilities costs that are paid directly by the charter school. We do not believe these revisions are controversial.

The CDE also proposes an addition under which charter schools would report the per-square-foot amount they pay. The data would be collected in the annual charter school funding survey (beginning in 2008-09). The amounts would then be posted online by the CDE, and school districts would be provided the opportunity to submit explanatory information that would also be posted online. School district interests oppose this addition, indicating that there are many legitimate reasons for per-square-foot amounts to vary considerably from one district to another. They believe that posting the information online may lead to unfair comparisons and conclusions. Moreover, utilizing the opportunity to submit explanatory information would result in an uncompensated cost to districts. The CDE believes the information is publicly available and that making it more readily accessible serves an important purpose. To the extent a district might incur costs to submit explanatory information, the costs would surely be minor and largely one-time in nature as the explanatory information would likely not change much from year to year.

The CDE proposes another addition to coordinate two provisions of law: EC Section 47614 (that permits a district to levy the pro rata charge for facilities) and EC Section 47613 (that permits a chartering authority to charge a fee for its oversight activities). The oversight fee is limited to actual costs up to one percent of the charter school’s general purpose and categorical revenues. However, if a chartering authority provides substantially rent free facilities to a charter school, then the oversight fee maximum increases to three percent of revenues. The CDE-proposed language states that if a district chooses to levy the pro rata charge for facilities, and if the district is also the chartering authority, then the facilities are not substantially rent free, and the district is subject to the one percent cap for oversight costs. School district interests contend that this provision exceeds the statute because it concerns the oversight fee under EC Section 47613 and, therefore, should be in a different set of regulations. The CDE believes the provision is properly placed here, given that it involves the pro rata facilities charge under EC Section 47614. 

Reimbursement Rates for Over-Allocated Space

(CCR, Title 5, Section 11969.8)

· Currently defines when space has been over-allocated (in-district classroom ADA is below projections by 10 percent or 25 ADA, whichever is greater); describes how to calculate reimbursement rates; requires a charter school to give notice if it anticipates over-allocated space; and allows a district to recapture over-allocated space, which commensurately reduces the reimbursement owed by the charter school.

The CDE proposes an addition to coordinate the over-allocated space reimbursement with the CDE-proposed changes related to charter schools created by conversion. Although this addition could be considered technical, school district interests generally oppose the CDE-proposed additions related to charter schools created by conversion, as noted above. 

Procedures and Timelines for New Charter Schools to Submit Requests

(CCR, Title 5, Section 11969.9(a))

· Currently requires a new (or proposed) charter school to submit its facilities request before November 15 of the year prior to its opening, and requires that the charter school actually be approved before March 1 in order to qualify for the facilities.

The CDE proposes to require that new charter schools submit requests on or before November 1 (to match the date for continuing schools) and that the charter school actually be approved before March 15. Charter school interests oppose reducing the timeline for submission of facilities requests contending that information is better the longer charter schools have to prepare it. The CDE believes that the slight reduction in the timeline for submission by these charter schools makes essentially no difference. Not being operational schools, little (if any) data could be gathered in the additional 15 days that would materially change enrollment projections.
Procedures and Timelines for Continuing Charter Schools to Submit Requests

(CCR, Title 5, Section 11969.9(b))

· Currently requires a continuing charter school to submit its facilities request by October 1 of the preceding year.

The CDE proposes to require that requests be submitted on or before November 1, because we believe that continuing schools may be able to materially improve projections with an additional month’s time. The CDE also proposes to eliminate an outdated sentence. We do not believe the proposed revisions are controversial.

Facilities Request Requirements 

(CCR, Title 5, Section 11969.9(c))

· Currently establishes various minimum requirements for facilities requests submitted by charter schools, such as ADA projections by grade level and supporting documentation, and allows school districts to require the use of standard form for the submission of requests made available by the CDE.

The CDE proposes that the standard form be redone in consultation with the Office of Public School Construction and, beginning with 2008-09, that use of the form be required. The CDE-proposed revisions do not appear controversial at this time. However, the proposal would remove some of the discretion districts currently have. Therefore, the revisions may become controversial.
Review of Facilities Requests and Offering of Space 

(CCR, Title 5, Section 11969.9(d) through (l)

· Currently this group of subdivisions does the following:

· Requires the school district to review ADA projections and provide the charter school a “reasonable opportunity” to respond to concerns; 

· Requires the district to make a “preliminary offer” (including the pro rata share amount) and provide the charter school a reasonable opportunity to respond;

· Requires the district to provide a final offer by April 1 that includes various elements, such as the specification of teaching space, shared space, sharing arrangements, the pro rata share amount, and the payment schedule;

· Requires the charter school to notify the district by May 1 or 30 days after receiving the offer, whichever is later, of its intent to occupy the space;

· Provides that if the charter schools does not accept the offered space, then it shall not be entitled to the use of facilities in the forthcoming year;

· Requires that the space allocated to the charter school be furnished and equipped and available for occupancy at least seven days prior to the charter school’s first day of instruction;

· Requires negotiation of an agreement regarding the space that, at a minimum, addresses liability insurance and compliance with district policies regarding operations and maintenance;

· Requires the charter school to report actual ADA to the district;

· Allows negotiation of separate agreements for additional space and specific services not considered part of facilities costs, such as security services;

· Provides that different timelines and procedures may be established by mutually agreement;

· Allows the district to establish timelines as much as two months earlier than are otherwise prescribed in regulations with certain restrictions.

The CDE proposes to reorganize these subdivisions so as to address ADA projections separately and earlier in the process, and to provide for the charter school to formally respond to the district’s preliminary space offer. Under the reorganized CDE proposal, this group of subdivisions does the following:

· Requires the district to respond to the charter school’s ADA projection on or before December 1 and specifies that failure to respond precludes challenge to the projection;

· Requires the charter school to respond to any concerns expressed by the district on or before January 2 and specifies that failure to respond precludes challenge to the district’s alternative ADA projection;

· Requires the district to present a preliminary space offer on or before February 1 that includes various elements, such as the specific location, all conditions pertaining to the space, and the projected pro rata share, as well as listing the comparison group schools used in developing the offer.

· Requires the charter school to respond to the district’s preliminary offer by March 1 expressing any concerns and/or making counter proposals.

· Requires the district, having reviewed the charter school’s concerns and/or counter proposals to submit a final offer on or before April 1 that includes various elements, such as location, sharing arrangements, all conditions, the pro rata share amount, and the payment schedule.

· Continues to require the charter school to notify the district by May 1 or 30 days after receiving the offer, whichever is later, of its intent to occupy the space;

· Continues to provide that if the charter schools does not accept the offered space, then it shall not be entitled to the use of facilities in the forthcoming year;

· Requires that the space be made available to the charter school at least ten working days prior to the first day of instruction, but allows the period to be reduced to no fewer than seven working days for good cause.

· Continues to require negotiation of an agreement regarding the space that, at a minimum, addresses liability insurance and compliance with district policies regarding operations and maintenance;

The CDE proposes a modification of the liability insurance requirements to include a reciprocal hold-harmless/indemnification provision. School district interests are opposed to this addition, indicating that such a provision is unnecessary in some situations. The CDE believe a reciprocal hold-harmless/ indemnification provision represents good practice, and notes that (by mutual agreement) the district and charter school may choose to deviate from the regulation if they are convinced that the provision is unnecessary in a given situation.

· Continues to require the charter school to report actual ADA to the district;

· Eliminates the permissive negotiation of separate agreements for additional space and specific services not considered part of facilities costs, such as security services;

· Eliminates the provision that different timelines and procedures may be established by mutually agreement; and

· Eliminates the provision allowing the district to establish timelines as much as two months earlier than are otherwise prescribed in regulations with certain restrictions.

Dispute Resolution Process

(CCR, Title 5, Section 11969.10)

· In 2002, the SBE adopted a three-step dispute resolution process: (1) presentation of the dispute by the initiating party to the governing body of the responding party, (2) if not resolved, mandatory mediation of the dispute between the parties with facilitation provided by the State Mediation and Conciliation Service, and (3) if not resolved, binding arbitration. The Office of Administrative Law (OAL) approved the regulation following extensive review of the rulemaking file. Subsequently, however, the Department of Finance advised OAL that it disagreed with the SBE’s conclusion that the dispute resolution regulation did not impose a reimbursable mandate and directed OAL to rescind its approval. Thus, the regulation was operative for only a brief period (about 30 days). To the best of our knowledge, no cases were actually subject to the dispute resolution regulation during that brief period.

School district interests strongly oppose any provision for administrative dispute resolution that does not require approval of the local school board. Put simply, their contention is that a mandatory dispute resolution mechanism exceeds the statutory authority for the SBE to adopt regulations under EC Section 47614, and that such a mandatory scheme may only be created by act of the Legislature. In 2002, the California School Boards Association’s Education Legal Alliance filed an 11-page letter of opposition to the dispute resolution regulation, laying out extensive legal arguments and citing numerous court decisions. Several individual school districts filed letters of opposition as well.

Charter school interests, in contrast, strongly support a provision for administrative dispute resolution, rather than resorting to the judicial process (which is expensive and usually lengthy). Put simply, their contention is that a mandatory dispute resolution mechanism is a reasonable means of implementing EC Section 47614 and clearly comes within the scope of the SBE’s regulatory authority. In 2002, a law firm representing charter interests filed an 11-page letter supporting the dispute resolution regulation, which also laid out extensive legal arguments and cited numerous court decisions. Several other charter school representatives filed letters of support as well.

In responding to the opposition, the SBE stated simply that the provisions were “necessary to ensure an expedited dispute resolution process. Without an expedited process, charter schools may not receive the facilities to which they are entitled.” As noted above, the OAL (in 2002) concurred that there was adequate legal foundation for the regulation and, thus, approved it. 

In regard to mandated costs, the CDE’s fiscal analysis in 2002 concluded that the dispute resolution provisions did not create a reimbursable state mandate, because any costs “are attributable to the initiative” (Proposition 39) and, therefore, constitutionally exempt from reimbursement. The CDE’s fiscal analysis for the current regulatory proposal continues that position.

The CDE proposal for dispute resolution is similar to, but not exactly the same as the 2002 regulation. The key provisions are as follows:

· Requires the initiating party to present the dispute to the governing body of the responding party, which has 30 days (or through the next regularly scheduled meeting) to respond.

· If the dispute is not resolved, allows the parties to participate in informal mediation with the costs of mediation be divided evenly. If necessary, the CDE may be called upon to appoint a mediator.

· If the dispute is not resolved, enables the initiating party to request that the CDE “immediately resolve the dispute.” The CDE, at its discretion, may then refer the case to the Office of Administrative Hearings, or provide the parties a list of arbitrators from which the parties alternatively strike names until an arbitrator is selected. The costs of the arbitration are equally divided, unless otherwise specified by the administrative law judge or arbitrator.

· Following completion of the administrative dispute resolution process, allows either party to seek judicial review.
· Requires that a party seeking judicial review demonstrate to the court that the decision reached in the administrative dispute resolution process violates EC Section 47614 or the implementing regulations.

Attachments

Attachment 1: Education Code Section 47614, as Established by Proposition 39 
 (1 Page)

Attachment 2: Sequoia Union High School District v. Aurora Charter High School
 (7 Pages)

Attachment 3: Environmental Charter High School v. Centinela Valley Union High School District (10 Pages)
Attachment 4: Ridgecrest Charter School v. Sierra Sands Unified School District 
(15 Pages)
Attachment 5: California Code of Regulations, Title 5, Sections 11969.1 through 11969.10 (28 Pages)
	
(a) The intent of the people in amending Section 47614 is that public school facilities should be shared fairly among all public school pupils, including those in charter schools.


(b) Each school district shall make available, to each charter school operating in the school district, facilities sufficient for the charter school to accommodate all of the charter school's in-district students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending other public schools of the district. Facilities provided shall be contiguous, furnished, and equipped, and shall remain the property of the school district. The school district shall make reasonable efforts to provide the charter school with facilities near to where the charter school wishes to locate, and shall not move the charter school unnecessarily.


(1) The school district may charge the charter school a pro rata share (based on the ratio of space allocated by the school district to the charter school divided by the total space of the district) of those school district facilities costs which the school district pays for with unrestricted general fund revenues. The charter school shall not be otherwise charged for use of the facilities. No school district shall be required to use unrestricted general fund revenues to rent, buy, or lease facilities for charter school students.


(2) Each year each charter school desiring facilities from a school district in which it is operating shall provide the school district with a reasonable projection of the charter school's average daily classroom attendance by in-district students for the following year. The district shall allocate facilities to the charter school for that following year based upon this projection. If the charter school, during that following year, generates less average daily classroom attendance by in-district students than it projected, the charter school shall reimburse the district for the over-allocated space at rates to be set by the State Board of Education.


(3) Each school district's responsibilities under this section shall take effect three years from the effective date of the measure which added this subparagraph, or if the school district passes a school bond measure prior to that time on the first day of July next following such passage.


(4) Facilities requests based upon projections of fewer than 80 units of average daily classroom attendance for the year may be denied by the school district.


(5) The term "operating," as used in this section, shall mean either currently providing public education to in-district students, or having identified at least 80 in-district students who are meaningfully interested in enrolling in the charter school for the following year.


(6) The State Department of Education shall propose, and the State Board of Education may adopt, regulations implementing this subdivision, including but not limited to defining the terms "average daily classroom attendance," "conditions reasonably equivalent," "in-district students," "facilities costs," as well as defining the procedures and establishing timelines for the request for, reimbursement for, and provision of, facilities. 
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JUDGES: JONES, P. J.; Simons, J., and Gemello, J., concurred.

OPINIONBY: JONES

OPINION: JONES, P. J.--Sequoia Union High School District (Sequoia) appeals a judgment granting a peremptory writ of mandate that commands Sequoia to provide Aurora Charter High School (Aurora) educational facilities sufficient to accommodate the Aurora students who live in the Sequoia district. Sequoia contends it is not responsible for providing the facilities because it did not sponsor Aurora and because Aurora has not demonstrated that its student body is comprised of the statutory requisite number of students residing in the Sequoia district to qualify for facilities.
 
BACKGROUND

The Charter Schools Act of 1992 (Ed. Code, § 47600 et seq.) n1 allows the establishment of a school that operates independently from the existing school district structure. (§ 47601.) A charter school within a particular school district is established when a petition, containing the proposed charter for the school and signed by a specified percentage of designated people, is submitted to the district's governing board and the board grants the charter. (§ 47605, subds. (a) & (b).) 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n1 All further section references are to the Education Code.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In January 1999, Aurora, then called the Bay Area Charter High School, submitted a charter petition to Sequoia. Sequoia did not grant the charter. Instead, it proposed that Aurora obtain a charter from the Redwood City Elementary School District (Redwood City), one of eight elementary districts that lie within Sequoia's geographical boundaries and whose students "feed into" Sequoia high schools. In March 1999, Sequoia executed a letter of intent with Redwood City, whereby Sequoia agreed to work with Redwood City and Aurora to develop a joint powers agreement which would provide public school choice to high school parents and students.

In April 1999, Redwood City granted Aurora's charter. Section X of the Aurora charter, entitled "Facilities," states that Aurora will have no impact on Redwood City's facilities "except to exercise [its] right to use, at no charge, facilities not currently being used by [Redwood City] for instructional or administrative purposes, per [Education Code] section 47614." In 1999, section 47614 provided: "A school district in which a charter school operates shall permit a charter school to use, at no charge, facilities not currently being used by the school district for instructional or administrative purposes, or that have not been historically used for rental purposes[,] provided the charter school shall be responsible for reasonable maintenance of those facilities." (Former § 47614; Stats. 1998, ch. 34, § 15.)

In May 1999, Sequoia and Redwood City executed a joint powers agreement concerning Aurora. They agreed that Sequoia would contribute services and/or cash to Aurora according to a prescribed formula based on average daily attendance. The agreement also provided that it would automatically terminate if a state agency or court determined that an elementary school district did not have the authority to grant a charter for a high school or that Sequoia was responsible for funding Aurora. In such case, Aurora's charter "shall revert" to Sequoia.

Aurora opened as a charter high school for the 1999-2000 school year and has been in operation since then.

In November 2000, section 47614 was amended when the voters approved Proposition 39. (Prop. 39, § 6, as approved by voters, Gen. Elec. (Nov. 8, 2000).) The statute now provides that school districts make facilities available to charter schools operating in the district that will accommodate all the charter school's in-district students. n2 The district is to allocate facilities to the charter school based on the charter school's projected average daily classroom attendance of in-district students for the following year. (§ 47614, subd. (b).) The district may deny facilities if the projection is fewer than 80 units of average daily attendance. (§ 47614, subd. (b)(4).) 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n2 Section 47614, subdivision (b) is quoted at length, in Discussion, post.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In December 2001, Aurora made a "Proposition 39" request to Sequoia for facilities, beginning July 1, 2002, based on a projection of 110 units of average daily attendance by in-district students. In March 2001, Sequoia denied the request because the projected average daily attendance did not appear realistic and the facilities request was properly directed to Redwood City, the district that granted Aurora's charter. It invited Aurora to provide Sequoia with the factual bases for its average daily attendance projections if Aurora "believe[d] the ADA projections can be substantiated." It also asked Aurora to provide legal authority for its claim that Sequoia, not Redwood City, was obligated to provide facilities to Aurora.

In May 2002, Sequoia brought an action for declaratory relief by which it sought an order that, inter alia, a school district is not required to provide funding or facilities for a charter school that was approved by another school district, and Sequoia was not required to provide facilities to Aurora.

Aurora cross-complained for, inter alia, a peremptory writ of mandate (Code Civ. Proc., § 1085) compelling Sequoia to provide facilities pursuant to section 47614. Sequoia moved to deny the petition for writ of mandate because Aurora had not provided Sequoia factual support for its average daily attendance projections. Aurora then submitted an August 6, 2002 declaration of Alice Miller, Aurora's business manager and one of its founders, to support its petition. She declared that Aurora currently provided education to or had identified 97 students residing in the Sequoia district who showed meaningful interest in enrolling in Aurora for the 2002-2003 school year. She also declared that Aurora students historically maintained 95 percent attendance, so Aurora projected more than 92 units of average daily attendance for the 2002-2003 school year. Her declaration incorporated copies of enrollment and reenrollment applications and petitions from current and continuing Aurora students asking Sequoia to provide it with classrooms.

The trial court concluded that Aurora's projected enrollment and attendance were reasonable, and Sequoia was therefore obligated to provide facilities to Aurora. It ordered a writ of mandate to issue commanding Sequoia to comply with its section 47614 obligation to provide Aurora with educational facilities. After reaching an agreement with Aurora concerning the procedures for Sequoia to provide the facilities, Sequoia filed a return to the writ setting forth these procedures. This appeal follows the judgment granting the peremptory writ.
 
DISCUSSION
 
I.

Sequoia contends that section 47614 obligates Redwood City, as the district that approved Aurora's charter, to provide facilities to Aurora.

(1) Statutes implemented by initiative are construed by the same rules as statutes enacted by the Legislature. ( Day v. City of Fontana (2001) 25 Cal.4th 268, 272 [105 Cal. Rptr. 2d 457, 19 P.3d 1196].) A court's fundamental task in construing a statute is to ascertain the intent of the lawmakers so as to effectuate the statute's purpose. (Ibid.) A court begins by examining the statute's language, giving the words their usual and ordinary meaning. (Ibid.)
 
a. Section 47614 (Proposition 39)

Proposition 39's stated intent is "that public school facilities should be shared fairly among all public school pupils, including those in charter schools." (§ 47614, subd. (a).) To that end, "Each school district shall make available, to each charter school operating in the school district, facilities sufficient for the charter school to accommodate all of the charter school's in-district students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending other public schools of the district." (§ 47614, subd. (b).) "Operating," as used in section 47614, means "either currently providing public education to in-district students, or having identified at least 80 in-district students who are meaningfully interested in enrolling in the charter school for the following year." (§ 47614, subd. (b)(5).)

(2) The language of this statute nowhere limits the responsibility of providing accommodation to the charter school's sponsoring district. Rather, in unambiguous language, it imposes the obligation on "each school district" in which a charter school provides education to students who live in that district and who, were they not attending the charter school, would be accommodated by schools in that district. (3) When there is no ambiguity in a statute's language, courts "presume the lawmakers meant what they said, and the plain meaning of the language governs. [Citations.]" ( Day v. City of Fontana, supra, 25 Cal.4th at p. 272.) As high school students, Aurora students who reside in the Sequoia district would be accommodated by Sequoia's high schools, not Redwood City's elementary schools, if they did not attend Aurora. Therefore, under the plain meaning of the statute, Sequoia must make facilities available to these Aurora students.
 
b. Sections 47614.5 and 47605, subdivision (a)(6)

Sequoia contends that reading section 47614 in conjunction with two other sections of the Charter Schools Act supports its contention that an elementary school district that grants a charter for a high school has sole responsibility under section 47614 to provide facilities for the charter high school.
 
i. Section 47614.5

Section 47614.5, entitled the Charter School Facility Grant Program, and enacted by the Legislature in 2001 (Stats. 2001, ch. 892, § 3), was enacted to provide assistance for the rent and lease of facilities for eligible charter schools. The statute defines eligible schools as those physically located in the attendance area of a public elementary school in which 70 percent or more of the pupil enrollment is eligible for free or reduced price meals. (§ 47614.5, subd. (a).) However, charter schools that receive "reasonably equivalent facilities from their chartering authority pursuant to Section 47614" are ineligible for this assistance. (§ 47614.5, subd. (d)(3), italics added.) Sequoia argues that the italicized portion of section 47614.5, subdivision (d)(3) implies that the school district that approved the charter is responsible for providing the charter school's facilities.

Although a rule of statutory construction requires every statute to be construed with reference to the entire system of law of which it is a part so that the whole system may be harmonized ( Landrum v. Superior Court (1981) 30 Cal.3d 1, 14 [177 Cal. Rptr. 325, 634 P.2d 352]), it is unnecessary to apply that rule to ascertain the meaning of section 47614. "It is axiomatic that in the interpretation of a statute where the language is clear, its plain meaning should be followed. [Citation.]" ( Great Lakes Properties, Inc. v. City of El Segundo (1977) 19 Cal.3d 152, 155 [137 Cal. Rptr. 154, 561 P.2d 244].) We reiterate that section 47614 states clearly and without restriction that each school district should provide accommodation for charter school students who would otherwise be students at the district's schools.

In any case, the italicized phrase of section 47614.5 does not imply that the obligation under section 47614 to provide facilities to a charter school lies with the sponsoring district. It simply precludes a charter school that is otherwise eligible for the section 47614.5 facility grant program funds from receiving those funds if the district that granted its charter provides the charter school's facility. The italicized language does not pertain to charter schools that are statutorily entitled to facilities from a district other than the one that granted their charters.
 
ii. Section 47605, subdivision (a)(6)

Section 47605, subdivision (a)(6) provides that, starting January 1, 2003, a school district may not approve a petition to establish a charter school serving pupils in a grade level that is not served by that district unless the petition proposes to serve pupils in all grade levels served by the district. The plain language of section 47605, subdivision (a)(6) nowhere obligates the approving school district to be solely responsible for providing facilities for all students who attend the charter school it approves. It simply precludes, for example, an elementary school district from granting a charter to a high school only; to be approved, the proposed charter school must also serve elementary school students. Likewise, a high school district cannot grant a charter to an elementary school only; the proposed school must also serve high school students.

Section 47605, subdivision (a)(6) cannot reasonably be read as relieving a school district from its section 47614 obligation to provide facilities for in-district charter school students whom the district would be required to accommodate if they were not attending a charter school operating in that district. (4) Section 47614 clearly contemplates that multiple districts may have an obligation to provide facilities to a charter school. It requires "each" school district in which a charter school operates to make facilities available to accommodate that district's students, and provides that "each charter school desiring facilities from a school district in which it is operating shall provide the school district with a reasonable projection of the charter school's average daily classroom attendance by in-district students." (§ 47614, subd. (b)(2), italics added.) Because several districts are frequently encompassed in a common geographical area, a charter school will often operate in more than one district. However, the statute does not restrict the school to requesting facilities from only one of the districts in which it is situated if students from all the overlapping districts attend the school. In plain, straightforward language, the statute permits the school, if it has the requisite projected student enrollment from each district in which it operates, to request facilities from all those districts, and it mandates all those districts to provide facilities to accommodate their in-district students who attend that charter school, if their projected number meets the statutory minimum. Therefore, if a charter school has elementary and high school students and it operates, geographically, in both an elementary and high school district, both districts are obligated to provide facilities if the requisite number of students from both districts attend the school.
 
c. Unfair Consequences

Sequoia contends that "principles of accountability and representation" support a construction of section 47614 that makes the district that approved a school's charter responsible for providing its facilities.

To support its contention, Sequoia relies on the following language in Jurcoane v. Superior Court (2001) 93 Cal.App.4th 886, 893 [113 Cal. Rptr. 2d 483] (Jurcoane): " 'When uncertainty arises in a question of statutory interpretation, consideration must be given to the consequences that will flow from a particular interpretation. [Citation.] In this regard, it is presumed the Legislature intended reasonable results consistent with its expressed purpose, not absurd consequences. [Citations.] " '[W]here the language of a statutory provision is susceptible of two constructions, one of which, in application, will render it reasonable, fair and harmonious with its manifest purpose, and another which would be productive of absurd consequences, the former construction will be adopted.' " [Citation.]' [Citation.]"

Sequoia has neglected to include the introductory sentence to this quotation from Jurcoane, and fails to heed the court's emphases in the passage it quotes. As Jurcoane correctly stresses at the outset of the paragraph, "If statutory language is ambiguous, and only then, we must construe statutes to ensure reasonable, not absurd, results, consistent with overall legislative intent." ( Jurcoane, supra, 93 Cal.App.4th at p. 893.) As we have discussed at length, the language of section 47614 is neither ambiguous, uncertain, nor susceptible of two constructions. It expressly and unmistakably requires a school district to make facilities available to a charter school that operates in that district if the requisite number of in-district students is projected to enroll in the school. Consequently, the rule that statutes must be construed to ensure reasonable results, which comes into play only when statutory language is not clear, is inapplicable here. Therefore, it is unnecessary to address Sequoia's argument based on this rule.
 
II.

Sequoia contends the court erred in rejecting its decision that Aurora had failed to demonstrate a reasonably projected enrollment of "80 units of average daily classroom attendance" of Sequoia district students for the 2002-2003 school year, as required by section 47614, subdivision (b)(2) and (4) for entitlement to district facilities. n3 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n3 We deferred Sequoia's requests to take judicial notice of California Department of Education records showing the average daily attendance at Aurora for the 2002-2003 school year until we considered the merits of the case. We now deny the request.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Aurora sought a writ of mandate under Code of Civil Procedure 1085 to compel Sequoia to provide the facilities to which it argued it was statutorily entitled. (5) A writ of mandate may be issued to a public agency "to compel the admission of a party to the use and enjoyment of a right or office to which he is entitled ... ." (Code Civ. Proc., § 1085.) Traditional mandamus lies "to correct abuses of discretion, and will lie to force a particular action by the [agency] when the law clearly establishes the petitioner's right to such action." ( Miller Family Home, Inc. v. Department of Social Services (1997) 57 Cal.App.4th 488, 491 [67 Cal. Rptr. 2d 171] (Miller).)

(6) Courts exercise limited review in ordinary mandamus proceedings. They may not reweigh the evidence or substitute their judgment for that of the agency. They uphold an agency action unless it is arbitrary, capricious, lacking in evidentiary support, or was made without due regard for the petitioner's rights. ( Miller, supra, 57 Cal.App.4th at p. 491; McGill v. Regents of University of California (1996) 44 Cal.App.4th 1776, 1786 [52 Cal. Rptr. 2d 466] (McGill ).) However, courts must ensure that an agency has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute. ( McGill, at p. 1786.) Because trial and appellate courts perform the same function in mandamus actions, an appellate court reviews the agency's action de novo. (Ibid.)

(7) To qualify for district facilities, a charter school "shall provide the school district [in which it is operating] with a reasonable projection of the charter school's average daily classroom attendance by in-district students for the following year," and the district "shall allocate facilities to the charter school for that following year based upon this projection." (§ 47614, subd. (b)(2), italics added.) If, during the "following year," the average daily attendance of the charter school is less than it projected, "the charter school shall reimburse the district for the over-allocated space at rates to be set by the State Board of Education." (§ 47614, subd. (b)(2).) A district may deny a facilities request if it is based on a projection of fewer than 80 units of average daily classroom attendance for the year. (§ 47614, subd. (b)(4).) "Shall," as used in the statutes comprising the Education Code, is mandatory, and "may" is permissive. (§ 75.)

The statute is silent as to any mechanism for calculating the "reasonable projection" of in-district students, the evidentiary standard of proof for the projection, the procedure for the district to question the reasonableness of the projection, or the district's right to deny the request when the school's projection is for 80 or more units of average daily attendance.

By modifying "projection" with the adjective "reasonable" (§ 47614, subd. (b)(2)), the statute necessarily implies the charter school must offer some explanation in its facilities request for the basis for its projection. However, the statute does not require the school to demonstrate arithmetical precision in its projection or provide the kind of documentary or testimonial evidence that would be admissible at a trial. Rather, the school is subsequently penalized if its projection was incorrect by having to reimburse the district for over-allocated space. (§ 47614, subd. (b)(2).)

(8) Therefore, in the absence of any other articulated statutory procedures for requesting facilities, section 47614 requires a district to allocate facilities to a requesting charter school once the school provides a reasonable projection of at least 80 units of average daily attendance for the following year. (§ 47614, subd. (b)(2).) Aurora's December 2001 facilities request for the 2002-2003 school year was sufficiently detailed to make its projection of 110 students inherently reasonable. The request explained that the projection was based on Aurora's historical attendance rates (it had then been in operation for two years), its current enrollment of 90 students, the expressed interest of current students and their families of continuing education at Aurora, and the expressed interest of prospective students and their families in attending Aurora during the next academic year. It anticipated a student body of 30 freshmen, 30 sophomores, 30 juniors, and 20 seniors. Because Aurora satisfied its statutory requirements for requesting facilities, Sequoia was statutorily obligated to allocate them. Sequoia's refusal to do so was an abuse of discretion, and the trial court did not err in granting Aurora mandamus relief. n4 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n4 Section 47614, subdivision (b)(6) authorizes the State Board of Education to adopt implementing regulations, including defining the procedures and establishing timeliness for the request of facilities. In December 2001, when Aurora requested facilities, and in March 2002, when Sequoia rejected the request because the projection did not "appear realistic," the Board had proposed such regulations, but they did not become operative until August 29, 2002, one day after the hearing on this case. (Cal. Code Regs., tit. 5, §§ 11969.1-11969.9.) The regulations require the charter school to submit a written facilities request that includes, inter alia, reasonable projections of in-district and total average daily attendance and in-district and total classroom average daily attendance and a description of the methodology for the projections. (Id., § 11969.9, subd. (c)(1)(A) & (B).) The district "shall review the projections and provide the charter school a reasonable opportunity to respond to any concerns raised by the school district regarding the projections." (Id., § 11969.9, subd. (d).)

Even if these regulations were fully operative when Aurora made its December 2001 facilities request, Sequoia's March 2002 denial would be an abuse of discretion. Although the regulations permit a district to question the projected enrollment, they do not permit the district to deny the request once the school has responded to the district's concerns with a showing of a projected 80 units of average daily attendance. Sequoia's denial raised a concern about Aurora's projected attendance and invited Aurora to respond. Aurora did so via the declaration of Alice Miller in support of Aurora's mandamus petition. She declared that Aurora "historically maintained 95 percent attendance of students," and her declaration included documents from approximately 93 in-district students who were either currently attending Aurora and planning to continue or had applied for admission for the 2002-2003 school year.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -
 
DISPOSITION

The judgment is affirmed.

Simons, J., and Gemello, J., concurred. 
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OPINIONBY: ASHMANN-GERST

OPINION: ASHMANN-GERST, J.--The trial court directed appellant Centinela Valley Union High School District (Centinela) to make school facilities available to respondent Environmental Charter High School (Environmental) pursuant to Education Code section 47614. n1 Centinela appeals on the grounds that Environmental did not provide documentation for its facilities request and was not entitled to writ relief.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n1 All further statutory references are to the Education Code unless otherwise indicated.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

We reverse.
 
FACTUAL AND PROCEDURAL HISTORY

Environmental operates as a charter school. Originally, it sought sponsorship as a charter school by Centinela but Centinela refused. Thereafter, Environmental obtained its charter through another school district in December 2000 and began teaching students in August 2001.

On October 1, 2002, Environmental wrote Centinela and submitted a request for facilities based on section 47614, subdivision (b). In its request, Environmental projected a total of 246 in-district students, including 83 in the class of 2005, 81 in the class of 2006, and 82 in the class of 2007. It also provided information about its instructional calendar, the general geographic area in which it wished to locate, and special facility needs for its program.

Centinela requested the following information: student names and dates of birth, home addresses, names of parents or guardians, grade levels, and schools and school districts attended. In response, Environmental stated that it could not comply because the information was confidential and could not be released without parental consent.n2 As well, Environmental maintained that it had provided all the information required by the regulations. It did, however, offer to discuss alternative methods for addressing Centinela's concerns.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n2 According to Environmental, this information is confidential pursuant to section 49076, which restricts access to "pupil records" to certain persons and entities absent written parental consent or court order. We need not decide if this statute covers some or all of the information requested by Centinela. However, for the parties' future reference, we direct their attention to sections 49061 and 49073. Section 49061, subdivision (b) provides in relevant part that " '[p]upil record' means any item of information directly related to an identifiable pupil, other than directory information." Subdivision (c) of that statute goes on to provide that " '[d]irectory information' means one or more of the following items: pupil's name, address, telephone number, date and place of birth, major field of study, participation in officially recognized activities and sports, weight and height of members of athletic teams, dates of attendance, degrees and awards received, and the most recent previous public or private school attended by the pupil." (§ 49061, subd. (c).) Directory information can be released by a school district to the extent that is allowed by section 49073.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

On October 31, 2002, Centinela informed Environmental, inter alia, that its request was incomplete because it lacked the documentation required by California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C) and that its facilities request for 2003-2004 was denied. According to Centinela, if Environmental wanted to make a facilities request for 2004-2005, then it would have to provide the same student information that was requested for 2003-2004.

Pursuant to Code of Civil Procedure section 1085, Environmental filed a verified petition for writ of mandate on April 24, 2003. It sought to compel Centinela to process the request for facilities in good faith and adhere to all statutory and regulatory requirements. Subsequently, the parties negotiated a confidentiality agreement and Environmental agreed to provide student information. n3 But then Centinela refused to sign the agreement.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n3 In its brief, Environmental informs us that it obtained parental consent.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The matter came on for hearing. The trial court concluded that even though Environmental offered less foundation for its projections than the charter school in Sequoia Union High School Dist. v. Aurora Charter High School (2003) 112 Cal.App.4th 185, 188-189 [5 Cal. Rptr. 3d 86] (Sequoia), Environmental still gave Centinela "a fairly substantial amount of information." Based on language in Sequoia, the trial court found that Environmental's information was sufficient and ordered Centinela to provide facilities for the current school year.

This timely appeal followed.
 
MOOTNESS

(1) If relief granted by the trial court is temporal, and if the relief granted expires before an appeal can be heard, then an appeal by the adverse party is moot. (See American Civil Liberties Union v. Board of Education (1961) 55 Cal.2d 167, 181-182 [10 Cal. Rptr. 647, 359 P.2d 45].) However, "there are three discretionary exceptions to the rules regarding mootness: (1) when the case presents an issue of broad public interest that is likely to recur [citation]; (2) when there may be a recurrence of the controversy between the parties [citation]; and (3) when a material question remains for the court's determination [citation]." ( Cucamongans United for Reasonable Expansion v. City of Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479-480 [98 Cal. Rptr. 2d 202].)

The trial court ordered Centinela to provide Environmental with facilities for the 2003-2004 school year beginning on January 5, 2004. But, pending appeal, the 2003-2004 school year expired. Nonetheless, this is a case that calls upon us to decide the merits because the parties' dispute over application of the regulations to a facilities request is likely to recur.
 
CONTENTIONS

According to Centinela:

1. This case is governed by California Code of Regulations, title 5, section 11969.9, not Sequoia. However, the trial court disregarded the controlling regulations and relied on a straight interpretation of section 47614. 

2. California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C), which requires documentation for a charter school's reasonable projection of enrollment, applies to all charter schools.

3. The requested student information was subject to disclosure.

4. The facilities request did not provide any documentation. As a result, writ relief was improper.

5. The petition was barred by laches.
 
STANDARD OF REVIEW

(2) Code of Civil Procedure section 1085, subdivision (a) authorizes a court to issue a writ to any inferior tribunal, corporation, board, or person "to compel the admission of a party to the use and enjoyment of a right."

"The writ will lie where the petitioner has no plain, speedy and adequate alternative remedy, the respondent has a clear, present and usually ministerial duty to perform, and the petitioner has a clear, present and beneficial right to performance. [Citations.]" ( Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 101 Cal.App.4th 1317, 1325-1326 [125 Cal. Rptr. 2d 1].)

Trial courts must "uphold an agency action unless it is arbitrary, capricious, lacking in evidentiary support, or was made without due regard for the petitioner's rights. [Citations.]" ( Sequoia, supra, 112 Cal.App.4th at p. 195.) When considering a case, a trial court must "ensure that an agency has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute. [Citation.]" (Ibid.) Consequently, because "trial and appellate courts perform the same function in mandamus actions, an appellate court reviews the agency's action de novo." (Ibid.)

(3) Environmental urges us to apply the substantial evidence test to the trial court's finding that the facilities request was sufficient to document how many students were meaningfully interested in enrolling for the following year. The case Environmental relies upon-- Pacific Gas and Electric Co. v. Department of Water Resources (2003) 112 Cal.App.4th 477 [5 Cal. Rptr. 3d 283] (Pacific Gas)--states that a trial court's ruling under Code of Civil Procedure section 1085 is "ordinarily confined to an inquiry as to whether the findings and judgment of the trial court are supported by substantial, credible and competent evidence." ( Pacific Gas, at p. 491.) But it goes on to explain that when an appellate court is asked to resolve questions of law on undisputed facts, then the standard of review requires an independent analysis. (Ibid.) The facts in this case are, as were the facts in Sequoia, undisputed. Consequently, we follow the standard of review set forth in Sequoia and supported by Pacific Gas.
 
DISCUSSION
 
I. The Statutory and Regulatory Scheme.

Section 47600, which is known as the Charter Schools Act of 1992, "allows the establishment of a school that operates independently from the existing school district structure. [Citation.] A charter school within a particular school district is established when a petition, containing the proposed charter for the school and signed by a specified percentage of designated people, is submitted to the district's governing board and the board grants the charter. [Citation.]" ( Sequoia, supra, 112 Cal.App.4th at pp. 188-189.) In November 2000, Proposition 39 amended section 47614 ( Sequoia, at p. 190) to provide, inter alia, that each "school district shall make available, to each charter school operating in the school district, facilities sufficient for the charter school to accommodate all of the charter school's in-district students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending other public schools of the district." (§ 47614, subd. (b).)

(4) A charter school must provide "a reasonable projection of [its] average daily classroom attendance by in-district students for the following year." (§ 47614, subd. (b)(2).) If the charter school generates less average daily attendance by in-district students than it projected, then "the charter school shall reimburse the district for the over-allocated space at rates to be set by the State Board of Education." (Ibid.) A school district may deny a facility request that is based upon projections of fewer than 80 units of average daily classroom attendance for the year. (§ 47614, subd. (b)(4).) To carry these rules into effect, subdivision (b)(6) empowers the Department of Education to propose, and the Board of Education to adopt, regulations designed to implement subdivision (b).

Implementing regulations were proposed and adopted. They were made operative on August 29, 2002.

California Code of Regulations, title 5, section 11969.9, subdivision (b) provides that a charter school must request facilities by October 1 of the preceding fiscal year. Subdivision (c)(1) of that regulation establishes, inter alia, the following: "(1) The written facilities request must include: [P] (A) reasonable projections of in-district and total ADA[n4 ] and in-district and total classroom ADA; [P] (B) a description of the methodology for the projections; [P] (C) if relevant, documentation of the number of in-district students meaningfully interested in attending the charter school; [P] (D) the charter school's instructional calendar; [P] (E) information regarding the general geographic area in which the charter school wishes to locate; and [P] (F) information on the charter school's educational program that is relevant to assignment of facilities. [P] (2) Projections of in-district ADA, in-district classroom ADA, and the number of in-district students shall be broken down by grade level and by the school in the school district that the student would otherwise attend." (Cal. Code. Regs., tit. 5, § 11969.9, subd. (c)(1).) Under subdivision (d), a school district must provide a charter school with "a reasonable opportunity to respond to any concerns raised by the school district regarding the projections." (Cal. Code Regs. tit. 5, § 11969.9, subd. (d).)

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n4 ADA is an acronym for average daily classroom attendance. (Cal. Code Regs., tit. 5, § 11969.2, subd. (a).)
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -


 
II. Sequoia.

In 2003, the First Appellate District decided Sequoia. In that case, as here, the school district was ordered to provide facilities to a charter school. On appeal, the school district argued that the charter school failed to demonstrate that its student body was comprised of at least 80 in-district students. ( Sequoia, supra, 112 Cal.App.4th at p. 188.) The appellate court affirmed the judgment.

"To qualify for district facilities," the Sequoia court explained, "a charter school 'shall provide the school district [in which it is operating] with a reasonable projection of the charter school's average daily classroom attendance by in-district students for the following year,' and the district 'shall allocate facilities to the charter school for that following year based upon this projection.' [Citation.]" ( Sequoia, supra, 112 Cal.App.4th at p. 195.)

The court noted that "[t]he statute is silent as to any mechanism for calculating the 'reasonable projection' of in-district students, the evidentiary standard of proof for the projection, the procedure for the district to question the reasonableness of the projection, or the district's right to deny the request when the school's projection is for 80 or more units of average daily attendance." ( Sequoia, supra, 112 Cal.App.4th at p. 195.) Because the word "reasonable" modifies "projection," the court held that "the statute necessarily implies the charter school must offer some explanation in its facilities request for the basis for its projection. However, the statute does not require the school to demonstrate arithmetical precision in its projection or provide the kind of documentary or testimonial evidence that would be admissible at a trial. Rather, the school is subsequently penalized if its projection was incorrect by having to reimburse the district for over-allocated space. [Citation.]" ( Id. at pp. 195-196.)

The court theorized that, "in the absence of any other articulated statutory procedures for requesting facilities, section 47614 requires a district to allocate facilities to a requesting charter school once the school provides a reasonable projection of at least 80 units of average daily attendance for the following year. [Citation.]" ( Sequoia, supra, 112 Cal.App.4th at p. 196.)

According to the court, the charter school did in fact provide a reasonable projection of in-district students. The projection "was based on [the charter school's] historical attendance rates (it had then been in operation for two years), its current enrollment of 90 students, the expressed interest of current students and their families of continuing education at [the charter school], and the expressed interest of prospective students and their families in attending [the charter school] during the next academic year. It anticipated a student body of 30 freshmen, 30 sophomores, 30 juniors, and 20 seniors." ( Sequoia, supra, 112 Cal.App.4th at p. 196.)

In a footnote, Sequoia noted that the State Board of Education adopted regulations the day after the hearing in the trial court. The court then stated: "Even if these regulations were fully operative when [the charter school] made its December 2001 facilities request, [the school district's] March 2002 denial would be an abuse of discretion. Although the regulations permit a district to question the projected enrollment, they do not permit the district to deny the request once the school has responded to the district's concerns with a showing of a projected 80 units of average daily attendance. [The school district's] denial raised a concern about [the charter school's] projected attendance and invited [the charter school] to respond. [The charter school] did so via the declaration of Alice Miller in support of [the charter school's] mandamus petition. She declared that [the charter school] 'historically maintained 95 percent attendance of students,' and her declaration included documents from approximately 93 in-district students who were either currently attending [the charter school] and planning to continue or had applied for admission for the 2002-2003 school year." ( Sequoia, supra, 112 Cal.App.4th at p. 196, fn. 4.)
 
III. Applicability of the Documentation Requirement.

(5) In construing a regulation, we take heed of the following guideposts: Our task is to arrive at a construction that carries out regulatory intent. ( Simi Corp. v. Garamendi (2003) 109 Cal.App.4th 1496 [1 Cal. Rptr. 3d 207].) "The words used are the primary source for identifying the drafter's intent. [Citation.] We give those words their usual and ordinary meaning where possible. [Citations.] We give significance to every word, avoiding an interpretation that renders any word surplusage. [Citation.] We also interpret the words of a regulation in context, harmonizing to the extent possible all provisions relating to the same subject matter. [Citation.]" ( Id. at pp. 1505-1506, 1 Cal. Rptr.3d 207.) " 'If the language is clear, there is no need to resort to other indicia of intent; there is no need for construction. [Citation.]' [Citation.]" ( Gregory v. State Bd. of Control (1999) 73 Cal.App.4th 584, 593-594 [86 Cal. Rptr. 2d 575].) When analyzing a regulation, we keep in mind that a department has no power to propose and then adopt a rule that conflicts with the enabling statute. (See Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (1999) 71 Cal.App.4th 1518, 1520 [84 Cal. Rptr. 2d 621].)

Now to the bone of contention. California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C) requires, "if relevant, documentation of the number of in-district students meaningfully interested in attending the charter school." According to Centinela, all charter schools must provide documentation with their facilities requests. Environmental, in contrast, posits that the documentation requirement applies to new charter schools but not existing charter schools. Alternatively, Environmental suggests that if the documentation requirement does apply, then it is void because it is inconsistent with Sequoia's interpretation of section 47614.

We examine this issue.

(6) Section 47614, subdivision (b)(2) provides that for each year a charter school desires facilities it must provide a reasonable projection of its "average daily classroom attendance by in-district students for the following year." California Code of Regulations, title 5, section 11969.9, subdivision (b) establishes: "To receive facilities during a particular fiscal year, a charter school must submit a written facilities request to the school district by October 1 of the preceding fiscal year." Next, subdivision (c)(1) of that regulation informs charter schools of what a written facilities request must include. The plain language of the regulation makes subdivision (c)(1)--which includes subdivision (c)(1)(C)--applicable to all charter schools, not just new charter schools. This reading is consistent with section 47614, subdivision (b)(2) because both, by their language, cover any facilities request.

Environmental directs our attention to the Department of Education's final statement of reasons for proposing California Code of Regulations, title 5, section 11969.9. As it pertains to subdivision (c)(1)(C), the Department of Education stated: "The third item (C) is documentation of the number of in-district students that are meaningfully interested in enrolling in the charter school, if relevant. The purpose of this requirement is to enable school district review of reasonableness of the projections and verification that the charter school is operating in the school district, as defined. Developing a list of meaningfully interested students is required by previously existing law as part of the process for obtaining approval of a charter petition." This statement does not change our conclusion. Whether the requirement was part of the process for obtaining approval for a charter petition does not mean that it is not part of the process for reviewing the reasonableness of annual projections. Our bedrock, in any event, is the plain language of the regulation. Because the regulation has a plain meaning, we need not look to any other indicia of intent.

The next question is the impact of Sequoia.

(7) Environmental suggests that Sequoia negates any argument that a charter school is required to provide student information. Untrue. The court explained in its final footnote that the regulations would have been satisfied if they had been operative because, inter alia, the charter school submitted documentation from 93 of the 110 students. That documentation may or may not have included the same type of information requested by Centinela. Regardless, the content of that documentation was never discussed in Sequoia, and the court did not have occasion to interpret what particular documentation is required by California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C). It is axiomatic that cases are not authority for propositions not considered. ( People v. Alvarez (2002) 27 Cal.4th 1161, 1176 [119 Cal. Rptr. 2d 903, 46 P.3d 372].) What Sequoia did say, in its very brief dicta, actually undermines Environmental's position. As interpreted by Sequoia, the regulations require a charter school to make a "showing" of its projection. ( Sequoia, supra, 112 Cal.App.4th at p. 196, fn. 4.) According to Sequoia, a showing was made because the charter school provided a declaration regarding historical retention rates and provided documents for 93 of the 110 students. Manifestly, the reference to a "showing" was acknowledgement of the documentation requirement. n5 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n5 Insofar as Sequoia tacitly suggested that the documentation requirement is not triggered until a school district expresses its concern over the enrollment projections, we disagree. As we discuss in part IV, post, documentation must be submitted with the facilities request by October 1. We note that the timing issue was not one that Sequoia considered.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

(8) As a follow-up, Environmental tells us: "[Centinela] argues that [Sequoia] 'was decided on the basis of a straight interpretation of [section 47614], without regard to the ... regulations.' [Citation.] [Centinela] then uses this 'distinction' to argue that the ... regulations should control this Court's analysis, rather than [Sequoia's] holding. [Citation.] However, California courts have held that when a regulation is in conflict with a statute, the statute controls." Tacitly, it seems, Environmental would have us hold that the documentation requirement in the regulation conflicts with section 47614. We decline. Section 47614 requires a charter school to provide a reasonable projection of expected enrollment, but it is otherwise silent as to what a facilities request should contain. Section 47614, subdivision (b)(6) permitted the Department of Education to propose implementing regulations that define "the procedures ... for the request for ... facilities." There is nothing in section 47614 that conflicts with a requirement that a facilities request include documentation. n6 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n6 Environmental makes nothing of the "if relevant" language other than to suggest that it is meant to limit the documentation requirement to new charter schools. In our view, documentation is always relevant if enrollment projections are based on underlying foundational data.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -
 
IV. Centinela Acted Within its Discretion by Denying the Facilities Request.

Although Environmental submitted its facilities request by October 1, 2002, that request was incomplete. It did not provide any relevant documentation, i.e., documentation that would provide a foundation for Environmental's projections and enable Centinela to review the reasonableness of those projections. We fail to see how Centinela's conduct can be labeled arbitrary and capricious when Environmental ignored the applicable regulations. n7 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n7 We need not reach the laches issue.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Our task is to ensure that Centinela has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute. 

In its denial letter, Centinela wrote: "[Centinela] has not represented that the student information it requests is required by Proposition 39 or its regulations. However, the regulations do require a charter school to include in its facilities request documentation of the number of in-district students meaningfully interested in attending the charter school, if such students are purported to exist. [(Cal. Code Regs., tit. 5, § 11969.9, subd. (c)(1)(C).)] Curiously, this was the only information that the charter school excluded from its request. [Centinela] believes the charter school must prove that 'meaningfully interested' in-district students actually reside within [the school district.]" The denial letter went on to state: "[T]he charter school has not timely complied with [California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C)]. The charter schools facilities request is incomplete, given the lack of documentation required by [California Code of Regulations, title 5, section 11969.9, subdivision (c)]. A proper (i.e., complete) request was due by October 1, 2002, for the 2003-2004 school year. [(Cal. Code Regs. tit. 5, § 11969.9, subd. (b).)] The charter school submitted its incomplete request on October 1, 2002, leaving no margin for error or correction. This means that the charter school cannot now timely complete its facilities request for 2003-2004. Since a timely request is a condition of receiving school facilities, the charter school is not entitled to receive facilities for 2003-2004." Last, Centinela wrote that its "interest in the information is more than simply a matter of ADA accounting. These students will be in [Centinela] facilities and [Centinela] has an interest in knowing who they are, for security and liability purposes. [Centinela] is not acting unreasonably in asking for this information."

Centinela considered the timeliness of the facilities request and the purpose of the documentation requirement in light of the regulations proposed and adopted pursuant to the enabling statute. Moreover, there is a rational connection between Centinela's denial of the facilities request and the lack of documentation. Due to the lack of documentation, Centinela was unable to verify meaningfully interested students and to satisfy its safety and liability concerns. It acted consistently with the dicta in Sequoia by asking that Environmental make a "showing." Moreover, Centinela did not grant Environmental's charter or provide it with facilities on a prior occasion. As a result, it was dealing with an unknown commodity and had every right to demand strict regulatory compliance before making a facilities offer.

Environmental tells us that it provided a reasonable projection and that its facilities request constituted sufficient documentation. This position is illogical. Its projections were entirely lacking in foundation. Unlike the charter school in Sequoia, Environmental did not identify the foundational data it relied upon, nor did it explain its methodology. It stated that its projections were based on "[t]he actual and total estimated ADA, in-District ADA and classroom ADA generated for fiscal years 2001-2002 and 2002-2003 for graduating classes 2005 and 2006" and "[b]ased upon the actual and total estimated ADA, in-District ADA and classroom ADA generated for fiscal years 2001-2002 and 2002-2003 for graduating classes 2005 and 2006, the projected ADA, in-District ADA and classroom ADA for the class that will graduate in 2007." Then it set forth a breakdown of projected in-district students. However, it never identified the number of currently enrolled students, the number of interested new students, or the historical retention rates. Also, it never explained how the projections were extrapolated from the foundational data. From these empty projections Centinela could learn nothing about why Environmental was expecting to have 246 in-district students for the following school year. Finally, Environmental did not submit any documents to verify the unidentified data it was relying upon.

(9) It is true that a school district must provide a charter with a reasonable opportunity to respond to any concerns about projections. But there is nothing in the regulations that requires a school district to accept and consider a facilities request that is incomplete and wholly lacking. Furthermore, the Department of Education and the Board of Education determined that a school district must have a facilities request by October 1 of the preceding school year. Those two entities have been charged with proposing and adopting regulations. We defer to their expertise and will not second-guess the wisdom of their deadlines. (See California Hotel & Motel Assn. v. Industrial Welfare Com. (1979) 25 Cal.3d 200, 211-212 [157 Cal. Rptr. 840, 599 P.2d 31] ["The courts exercise limited review of legislative acts by administrative bodies out of deference to the separation of powers between the Legislature and the judiciary, to the legislative delegation of administrative authority to the agency, and to the presumed expertise of the agency within its scope of authority"].)

Moreover, Centinela did not express any concerns about the projections. Rather, it ignored the deficient projections and lack of a described methodology and stated that the incomplete facilities request would be considered if Environmental provided certain student information. Centinela could have rejected the facilities request outright, but it did not. It acted in a fair manner. Environmental, on the other hand, refused the request for information and never suggested what alternative documentation it could offer as a reasonable substitute.

(10) Because Centinela had every right to deny the facilities request for being incomplete, we need not decide what information a charter school must provide to satisfy California Code of Regulations, title 5, section 11969.9, subdivision (c)(1)(C). That issue is best left for another day when a charter school's timely submitted documentation is challenged as being deficient. Our holding is limited to this: When a charter school submits a facilities request, it must make a showing of its enrollment projections with relevant documents. We, like Sequoia, do not expect this showing to be arithmetically precise. However, it must be reasonable in the sense that it has some basis in logic, reason and experience. 
 
DISPOSITION

The judgment is reversed.

Centinela shall recover its costs on appeal.

Nott, Acting P. J., and Doi Todd, J., concurred.

A petition for a rehearing was denied September 10, 2004, and the opinion was modified to read as printed above. Respondent's petition for review by the Supreme Court was denied December 15, 2004. 
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OPINIONBY: BUCKLEY 

OPINION: BUCKLEY, J.--The Charter Schools Act of 1992 (Ed. Code, § 47600 et seq. (the Act)), n1 as amended by Proposition 39 in November of 2000, requires public school districts to make their educational facilities available to charter schools operating in the district. The facilities provided must be sufficient to accommodate all the charter school's in-district students under conditions "reasonably equivalent" to those the students would have if they were attending a noncharter school in the same district. (§ 47614, subd. (b).) The facilities must also be "contiguous," meaning they must be on or adjacent to a school site. (Ibid.; Cal. Code Regs., tit. 5, § 11969.2, subd. (d).) n2 However, if the charter school's students cannot be accommodated at a single site, "contiguous facilities" may include those "located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety." (Regs., § 11969.2, subd. (d).)

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n1 Except as noted, all further statutory citations will refer to the Education Code.


n2 We will refer from here forward to title 5 of the California Code of Regulations simply as "Regulations."
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

In this case, the Ridgecrest Charter School (RCS) submitted a request to the Sierra Sands Unified School District (the District) to use the District's facilities for 223 students in kindergarten through eighth grade (K-8). The District offered to give RCS the use of 9.5 classrooms at five different school sites separated by a total of 65 miles. RCS claimed it was entitled to a single site inasmuch as there were several sites in the District capable of accommodating all 223 students. The District disagreed, and refused to modify the offer. RCS then filed a petition for writ of mandate directing the District to provide it with facilities at a single location. The court denied the petition, and RCS has appealed. We will reverse.
 
BACKGROUND
 
The Charter Schools Act

The Act was adopted in 1992 "to provide opportunities for teachers, parents, pupils, and community members to establish and maintain schools that operate independently from the existing school district structure ... ." (§ 47601.) Charter schools were identified as a means to: (1) improve student learning; (2) increase learning opportunities, especially for low-achieving students; (3) encourage the use of innovative teaching methods; (4) create new professional opportunities for teachers; (5) offer parents and students more choices within the public school system; and (6) give schools a way to change from a rule-based to a performance-based accountability system. (Id., subds. (a)-(f).) n3 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n3 Assembly Bill No. 544 (1997-1998 Reg. Sess.) (Assem. Bill 544), which amended the Act in 1998, added a seventh goal to this list: to "[p]rovide vigorous competition within the public school system to stimulate continual improvements in all public schools." (§ 47601, subd. (g), added by Stats. 1998, ch. 34, § 1.)
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

A person or entity wishing to establish a charter school within a particular school district was required to submit a petition to the district's governing board, signed by a specified percentage of the district's teachers, and providing detailed information about the school's proposed operations. (§ 47605.) n4 In the present case, the District denied RCS's initial petition in 1999, a second petition in 2000, and its renewal petition in 2003. The 2000 petition, and the 2003 renewal, were later approved on an appeal to the State Board. (See §§ 47605, subd. (j), 47607.5.) n5 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n4 Assem. Bill 544 amended this provision in 1998 to allow parents as well as teachers to sign a charter petition. It also circumscribed a school district's discretion to deny the petition, and it permitted the petition's proponents to submit it to the State Board of Education (State Board) if the district denied it. (Stats. 1998, ch. 34, § 6.) (See Wilson v. State Bd. of Education (1999) 75 Cal.App.4th 1125 [89 Cal. Rptr. 2d 745] (Wilson) [upholding the Act, as amended by Assem. Bill 544, against a state constitutional challenge].)
 


n5 The District notes that the State Board is thus the chartering agency, as if to suggest the District therefore should not be responsible for accommodating RCS's request for school facilities. The court rejected a similar sort of argument in Sequoia Union High School Dist. v. Aurora Charter High School (2003) 112 Cal.App.4th 185 [5 Cal. Rptr. 3d 86], where a high school district argued it should not be responsible for providing facilities to a charter school approved by an elementary school district.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The 1992 enactment provided a mechanism for state support of a charter school's operational costs, similar to that provided to school districts based on their average daily attendance (ADA), but it made no specific provision for the charter school's facilities. (§ 47612.)

In 1998, Assem. Bill 544 added section 47613.5, which provided in subdivision (a) that, subject to certain exceptions, "charter school operational funding shall be equal to the total funding that would be available to a similar school district serving a similar pupil population." "Operational funding" was defined to mean "all funding other than capital funding." (Former § 47613.5, subd. (c)(1), repealed eff. July 7, 1999; see now § 47630 et seq.) (Stats. 1999, ch. 78, §§ 32.5, 32.8.)

Assem. Bill 544 also added section 47614, which then provided: "A school district in which a charter school operates shall permit a charter school to use, at no charge, facilities not currently being used by the school district for instructional or administrative purposes, or that have not been historically used for rental purposes provided the charter school shall be responsible for reasonable maintenance of those facilities." (Stats. 1998, ch. 34, § 15.)
 
Proposition 39

Proposition 39, also known as the "Smaller Classes, Safer Schools, and Financial Accountability Act," made two significant changes in the law affecting charter schools. First, and most important, it amended the state Constitution to create an exception to the 1-percent limit on ad valorem taxes on real property, and to reduce from two-thirds to 55 percent the number of voters required to approve any bonded indebtedness proposed to be incurred by a school district for the "construction, reconstruction, rehabilitation, or replacement of school facilities." (Prop. 39, § 4, as approved by voters, Gen. Elec. (Nov. 8, 2000).)

Second, Proposition 39 amended section 47614 to read in part as follows:

"(a) The intent of the people in amending Section 47614 is that public school facilities should be shared fairly among all public school pupils, including those in charter schools.

"(b) Each school district shall make available, to each charter school operating in the school district, facilities sufficient for the charter school to accommodate all of the charter school's in-district students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending other public schools of the district. Facilities provided shall be contiguous, furnished, and equipped, and shall remain the property of the school district. The school district shall make reasonable efforts to provide the charter school with facilities near to where the charter school wishes to locate, and shall not move the charter school unnecessarily." n6 (Italics added.)

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n6 A charter school is "operating" in a school district if it is "currently providing public education to in-district students," or it has "identified at least 80 in-district students who are meaningfully interested in enrolling in the charter school for the following year." (§ 47614, subd. (b)(5).) "Facilities requests based upon projections of fewer than 80 units of average daily classroom attendance for the year may be denied by the school district." (§ 47614, subd. (b)(4), italics added; see Environmental Charter High School v. Centinela Valley Union High School Dist. (2004) 122 Cal.App.4th 139 [18 Cal. Rptr. 3d 417] [upholding district's denial of facilities request for lack of documentation to support projection of the number of in-district students meaningfully interested in attending a charter school].)
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The State Board subsequently adopted regulations governing the provision of facilities by school districts to charter schools pursuant to section 47614. (Regs., §§ 11969.1-11969.9, operative Aug. 29, 2002.) n7 They define "contiguous" as follows: "... As used in Education Code section 47614 [subdivision] (b), facilities are 'contiguous' if they are contained on the school site or immediately adjacent to the school site. If the in-district average daily classroom attendance of the charter school cannot be accommodated on any single school district school site, contiguous facilities also includes facilities located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety." (Regs., § 11969.2, subd. (d).)


- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n7 Section 47614, subdivision (b)(6), as enacted by Proposition 39, provides in part: "The State Department of Education shall propose, and the State Board of Education may adopt, regulations implementing this subdivision ... ."
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The California Department of Education (State Department), in its final statement of reasons for the proposed regulation (Gov. Code, § 11346.2), stated: "The main purpose of subdivision (d) is to provide guidance in the situation where no single school site operated by a school district is large enough to accommodate the charter school." (Italics added.)

The State Board also adopted a regulation setting out the provisions for determining whether facilities provided a charter school are "reasonably equivalent" to those charter school students would have if they were attending a district-run school. (Regs., § 11969.3.)
 
RCS's Request for Facilities

In a letter to the District dated September 26, 2002, RCS made a Proposition 39 request for District facilities--both classroom and nonteaching space (Regs., § 11969.3, subd. (b))--sufficient to accommodate 223 in-district, K-8 students for the 2003-2004 school year. n8 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n8 "In-district" students are those who would be eligible to attend district schools by virtue of their living in the district. (Regs., § 11969.2, subd. (c).) It is thus possible for a charter school to have more students than it has "in-district" students, because a charter school may not refuse to admit someone who lives outside the district in which the school operates. (§ 47605, subd. (d).)

An existing charter school, like RCS, must submit its request for facilities to the school district by October 1 of the preceding fiscal year. (Regs., § 11969.9, subd. (b).) Subdivision (a) of this section requires that the charter petition for a new charter school must be approved before it may file a facilities request. According to the Department's final statement of reasons for these subdivision (a) time requirements, "This section is intended to ensure that a charter school is or has a reasonable chance of becoming a viable concern before requiring the school district to plan modifications in its programs to accommodate the charter school. For example, accommodating a charter school might involve moving district-operated programs or changing attendance areas." (Italics added.)
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - 

At a meeting on February 20, 2003, the District's governing board approved a recommendation by the superintendent that it make available, beginning November 1, 2003, n9 a total of eight classrooms at four different elementary (K-5) schools, and one and one-half classrooms at one of its two middle (6-8) schools. In addition, RCS would be entitled to the shared use of other space at the schools (e.g., computer lab, library, kitchen, office space, multi-purpose room, and playground) on a prorated basis: 6.51 percent of the day at the elementary schools, and 5.73 percent of the day at the middle school. The board, at least implicitly, rejected alternatives of buying or leasing portable classrooms; of redrawing school attendance boundaries and increasing class size; of discontinuing the reduction of kindergarten class size; and of changing to a year-round multi-track school calendar. n10 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n9 RCS's school year was scheduled to begin in September of 2003. However, the District was not required to provide facilities until November in light of section 47614, subdivision (b)(3), which provides: "Each school district's responsibilities under this section shall take effect three years from the effective date of the measure which added this subparagraph, or if the school district passes a school bond measure prior to that time[,] on the first day of July next following such passage." The Sierra Sands district had not passed a Proposition 39 bond measure.
 


n10 The superintendent presented the board with a four-page written analysis of the RCS facilities request, focusing on the "reasonably equivalent" requirement, along with his recommendation set out above. The superintendent's analysis mentioned these other alternatives, but did not discuss them. And it made no mention of the requirement that the facilities provided a charter school must be "contiguous." The minutes of the meeting indicate only that: "Following discussion, consideration of other options, and a comment from [an RCS] parent, motion passed to make available classroom spaces ... and non-teaching areas under [the superintendent's] second [recommended] scenario."
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The District sent this "preliminary response" to RCS in a letter dated February 24, 2003. RCS responded with an alternative proposal that it be permitted to use a particular site (Vieweg) then being used primarily for nonacademic purposes. The District rejected that proposal as unfeasible. And, in a letter dated March 25, 2003, it reiterated the same proposal it had made earlier, this time in the form of a "final facilities offer." The final offer stated in part: "The District is unable to accommodate RCS's anticipated in-District elementary grade average daily attendance on any single school site. Therefore, the District's facilities offer includes facilities located at more than one site. The District has attempted to minimize the number of sites and considered student safety in developing this facility offer."

A further exchange of letters followed. RCS challenged the District's final offer on the ground, among others, that it failed to meet the contiguity requirement in section 47614. The District responded, through its attorney, that it had made "every reasonable effort to locate and create space for [RCS] at the fewest possible sites." RCS rejected the District's final offer on May 1, 2003. On June 24, 2003, it made a "Final Demand for Contiguous Facilities." And finally, on July 29, 2003, RCS filed a verified petition for writ of mandate and a complaint for declaratory relief, supported by several documentary exhibits. n11 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n11 A charter school must accept or reject the school district's facilities offer in its entirety, and must do so within 30 days after the offer is made or by May 1, whichever is later. (Regs., § 11969.9, subd. (f); State Department, Final Statement of Reasons, p. 13.)

RCS's petition alleged: "On June 2, 2003 and June 12, 2003, representatives from [RCS] and [the District] met to discuss [the District's] facilities offer. Representatives of [the District] indicated that if [RCS] 'surrendered' its charter to [the District,] the District would house the program on one site. [RCS] rejected this hostile take-over option." We find no support for this claim in the record.

RCS's petition was verified by its attorney, not by anyone from the school.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -
 
The Petition for Writ of Mandate

RCS's action sought a declaration of its right under section 47614 to "contiguous" school facilities, and an order directing the District to perform its duty to provide facilities at a single site or, if that were not possible, to provide them in such a way as to "minimize student dislocation and maximize student safety."

After an answer was filed and certain objections made, a hearing followed on November 6, 2003, and was continued to December 4th. In a written ruling dated December 8th, the court stated in part:

"Ridgecrest Charter School contends that it is entitled to a single school site to house its students. That relief is denied. 

"It also contends that if more than one school site is offered, such offer must minimize its students' dislocation and maximize student safety. ... [P] Sierra Sands Unified School District responds that it has discretion to allocate space and facilities.

"I am ruling that the District does not have absolute discretion to allocate space and facilities. [P] I am also ruling that based on the record before me I am unable to find that the District has abused its discretion in the instant case. The District argues that it is not required to make findings with regard to its decision-making process, noting that the regulations do require findings in other circumstances but not in this one. Reluctantly accepting this argument, I nevertheless feel that findings should be required such that a court could be in a position to make a proper determination as to whether a school district has or has not abused its discretion in any given case."

Judgment was entered and this appeal followed.
 
DISCUSSION

RCS maintains, essentially, that the District was obligated under section 47614 to provide it with facilities at one of the several school sites in the District having sufficient space to handle 223 K-8 students. It contends, in other words, that the ability of a school district to "accommodate" a charter school's students at a single school site, for purposes of the contiguity requirement, relates only to the physical capacity of the facilities at that site. Thus, this argument goes, since there are several such sites within the District, the District's discretion was limited to determining which of them to make available to RCS (subject to the requirement that the District make reasonable efforts to provide a site near RCS's existing location).

The District, on the other hand, contends that it need accommodate RCS students only insofar as it is capable of doing so "without excessive disruption to and interference with the District's students' education." It claims, in effect, to possess virtually unlimited discretion to decide whether an accommodation would be "excessive." "The District," it asserts, "has been granted discretion under the statute and its implementing regulations to determine whether to offer contiguous sites to the charter school." (Italics added.)

Our task then is twofold: We must first determine the scope of a school district's discretion under section 47614 in deciding how it will "accommodate" a charter school's request for facilities. And then we must decide whether the District abused its discretion under the circumstances in this case. 
 
The Scope of a District's Discretion

We begin by addressing what appears to us to be a faulty premise underlying the District's position: the notion that charter school students are not "district" students, with the implication their needs therefore must yield to those of the students in the district-run schools in deciding how to allocate space among them. In his declaration in opposition to the writ petition, for example, superintendent Milligan asserted: "The Education Code and Regulations speak to sharing fairly the District facilities[,] which does not require the District to unnecessarily displace District students and disrupt their educational program to accommodate charter school students." We interpret the Act differently.

In 1998, the Legislature, as part of Assem. Bill 544, added section 47615 to the Act to find and declare that charter schools are a part of the "Public School System, as defined in Article IX of the California Constitution"; that they come under the system's jurisdiction; and that they are entitled to "full and fair funding" under the Act. (§ 47615, subd. (a)(1)-(3).) In addition, the Legislature directed that the Act "shall be liberally construed" to effectuate these findings and declarations. (Id., subd. (b); see generally, Wilson, supra, 75 Cal.App.4th at pp. 1136-1138 [rejecting a claim the Act, as amended by Assem. Bill 544, violated a state constitutional requirement to provide " 'a system of common schools' "].)

Assem. Bill 544, as we have said, also equalized operational funding for charter schools (former § 47613.5, subd. (a), now § 47630 et seq.); expanded the category of people who can sign a charter petition § 47605, subd. (a)); restricted a school district's discretion to deny the petition (id., subd. (b)); and increased a statewide cap on the number of charter schools (§ 47602, subd. (a)). Moreover, Assem. Bill 544 required charter schools to be free, nonsectarian, nondiscriminatory, and open to all students (§ 47605, subd. (d)); to meet statewide standards and conduct the pupil assessments applicable to students in noncharter public schools (§ 47605, subd. (c)); to hire credentialed teachers (id., subd. (l)); and to submit to state and local supervision and inspection (id., subd. (k); §§ 47604.5, 47607). All these changes reflect an intent on the part of the Legislature to reduce, if not eliminate, the practical distinctions between charter schools and district-run schools. (See Monzon v. Schaefer Ambulance Service, Inc. (1990) 224 Cal. App. 3d 16, 30 [273 Cal. Rptr. 615] [first (1) rule of statutory construction is that court should ascertain intent of the Legislature so as to effectuate purpose of the law].)

More to the point for purposes of the present discussion, Assem. Bill 544 added a provision to the Act giving charter schools the right to use district facilities that are "not currently being used ... for instructional or administrative purposes." (Former § 47614.) The right was thus very limited initially; a charter school was entitled to use district facilities only if that would not interfere with the district's use of them. This restriction was effectively eliminated by Proposition 39. n12 At the same time as the proposition made it easier for school districts to raise money for the construction and rehabilitation of school facilities, it instructed that the facilities were to be "shared fairly among all public school pupils, including those in charter schools." (§ 47614, subd. (a), italics added.) n13 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n12 The District emphatically rejects the notion that Proposition 39 was intended to give charter schools "the same or equal access to district facilities." It observes that the proposition's preliminary "findings and declarations" state only that: "Students in public charter schools should be entitled to reasonable access to a safe and secure learning environment." (Prop. 39, § 2, subd. (e), italics added.) For the reasons that follow, we reject the District's contention.
 


n13 The District complains several times that it has not passed a Proposition 39 bond issue, but it nonetheless has been "left to share its existing and impacted school facilities with the charter school." Section 47614, of course, does not say a district must share only those facilities it has constructed or rehabilitated with Proposition 39 bond funds. And a district must accommodate only a charter school's in-district students. These are students who, in all probability, would be attending district-run schools if they were not enrolled in the charter school. Consequently, the District is not being asked to accommodate 233 new students, but merely to accommodate its existing students in a different configuration than it would otherwise.

According to RCS's facilities request, its students were distributed more or less evenly among the existing attendance areas for the District's seven elementary and two middle schools.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

(2) Section 47614 also requires that the district facilities provided to charter school students shall be "reasonably equivalent" to the facilities the students would be using if they attended "other public schools of the district" (id., subd. (b), italics added), and the facilities shall be "contiguous, furnished, and equipped" (ibid.). n14 These "shared fairly," "reasonably equivalent," and "contiguous" provisions seem clearly to require a district, in responding to a Proposition 39 facilities request, to give the same degree of consideration to the needs of charter school students as it does to the students in district-run schools. n15 (3) (See Clean Air Constituency v. California State Air Resources Bd. (1974) 11 Cal.3d 801, 813-814 [114 Cal. Rptr. 577, 523 P.2d 617] [in determining breadth of agency's discretion, court construes statute conferring authority on agency with reference to entire statutory scheme of which it is part so whole may be harmonized and retain effectiveness].)

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n14 "Shall" means the provision is mandatory. (§ 75.)


n15 Notably, the District invokes the "reasonably equivalent" requirement to justify its conclusion that RCS's elementary and middle school students cannot be accommodated at the same school site, i.e., because they would be assigned to different sites if enrolled in district-run schools, and because the average classroom size at its middle schools is a bit greater than at its elementary schools (903 versus 890 square feet). We do not understand the equivalency requirement to demand such mathematical precision. Classroom size is only one of several criteria for determining equivalency (Regs., § 11969.3, subd. (c)), and classroom size per student would appear under the regulations to be the more important consideration.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

We find additional support for this conclusion in the Department's final statement of reasons for the proposed regulations implementing the Proposition 39 shared facilities requirement. ( Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7 [78 Cal. Rptr. 2d 1, 960 P.2d 1031] [agency's regulations have same binding force as statute; agency's interpretation of statute or regulation is entitled to consideration and respect by the courts, but its binding effect is contextual].)

(4) Referring to the regulation allowing "contiguous facilities" to be located at more than one school site (Regs., § 11969.2, subd. (d)), the Department explained: "The main purpose of subdivision (d) is to provide guidance in the situation where no single school site operated by a school district is large enough to accommodate the charter school." (Italics added.) This suggests that, all else being equal, a charter school should be housed at a single site if one exists with the capacity to handle all the school's students. "School site size" is also one of the factors considered in determining whether a site is "reasonably equivalent." (Regs., § 11969.3, subd. (c)(1)(A).)

(5) In discussing the timeframe within which a new charter school must submit a facilities request (Regs., § 11969.9, subd. (a)), the Department explained: "This section is intended to ensure that a charter school is or has a reasonable chance of becoming a viable concern before requiring the school district to plan modifications to its programs to accommodate the charter school. For example, accommodating a charter school might involve moving district-operated programs or changing attendance areas." (Italics added.) Plainly then, the regulations contemplate that some disruption and dislocation of the students and programs in a district may be necessary to fairly accommodate a charter school's request for facilities.

(6) Section 47614, subdivision (b) requires that a school district, in responding to a request for facilities, "shall make reasonable efforts to provide the charter school with facilities near to where the charter school wishes to locate, and shall not move the charter school unnecessarily." According to the Department, its implementing regulation (Regs., § 11969.2) "specifically does not provide any guidance" about what constitute such reasonable efforts, because "the statutory language provides a balance between favoring charter school students and favoring students in district-operated programs." In addition, referring to the requirement--in the regulation's definition of "contiguous" (Regs., § 11969.2, subd. (d))--that a district "shall minimize the number of sites assigned" if it cannot accommodate a charter school at a single site, the Department explained it had rejected, as "unnecessary and redundant," a suggestion the regulation be drafted to require merely that a district make " 'every effort to minimize' " the number of sites. (Italics added.)

(7) In summary, we conclude a school district's exercise of its discretion in responding to a Proposition 39 facilities request must comport with the evident purpose of the Act to equalize the treatment of charter and district-run schools with respect to the allocation of space between them. n16 That is, we interpret "reasonably equivalent" and "shared fairly" to mean that, to the maximum extent practicable, the needs of the charter school must be given the same consideration as those of the district-run schools, subject to the requirement that the facilities provided to the charter school must be "contiguous."

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n16 Amicus curiae, the California Charter Schools Association (CCSA), maintains charter schools are entitled, under constitutional equal protection principles as well as by section 47614, to equal access to district facilities. This constitutional argument was not raised in the trial court, nor does RCS assert it now on appeal. We therefore decline to consider it. ( California Assn. for Safety Education v. Brown (1994) 30 Cal.App.4th 1264, 1274-1275 [36 Cal. Rptr. 2d 404].) We also deny CCSA's request we take judicial notice of certain facts posited in support of the argument.

Amicus curiae, The California School Boards Association (CSBA), urges us not to adopt what it characterizes as RCS's position that section 47614 creates a " 'single school site mandate' " for charter schools. Such a reading of the statute, CSBA asserts, would intrude impermissibly on a school board's statutory authority to operate its local school system in the manner it considers best. We do not hold that section 47614 establishes an inflexible "single site" rule. Moreover, we agree with CSBA that "[c]harter school students are not entitled to better facilities choices than other district resident pupils."
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

(8) "Contiguous" means "touching along all or most of one side" or, more generally, "near, next, or adjacent [to]." (Webster's New World Dict. (2d college ed. 1982) p. 307.) The requirement that charter schools be provided with "contiguous" facilities presumably means the facilities must be contiguous to one another, i.e., located at or near the same site; otherwise, there would not appear to be any reason for including the term in the statute.

(9) Section 47614 does not say that a charter school's facilities must be "reasonably contiguous," or "as contiguous as possible without disrupting a district's other students." RCS argues the statute thus accords a district no discretion to provide facilities at more than one site if it has at least one site that is physically capable of housing all the charter school's students. The State Board's corresponding regulation (Regs., § 11969.2, subd. (d)) would seem to support this position. It permits more than one site only if there is none that can "accommodate" all charter school students, which means, according to the State Department's final statement of reasons, that there is no single site " large enough to accommodate" the charter school. 

(10) However, we must construe section 47614 so as to harmonize it with the entire statutory scheme affecting charter schools. ( Clean Air Constituency v. California State Air Resources Bd., supra, 11 Cal.3d at p. 814.) There is, plainly, some tension between the "shared fairly" and "reasonably equivalent" requirements in section 47614 on the one hand, and the "contiguous" requirement on the other. The first two suppose a balancing of all the factors--educational, logistical, financial, legal, and practical--that ordinarily go into deciding how to assign students among the various schools within a district (giving equal consideration to the "district" and charter school students). The third requirement, contiguity, supposes that all charter school students must first be assigned to the same site (assuming one exists large enough to house them all) before any consideration may be given to the other factors. These two extremes correspond roughly to the positions staked out by the parties in this case. We believe the answer lies somewhere in between, albeit toward the contiguity end of the scale. That is, at the risk of seeming to oversimplify a difficult and complex process, we think it must at least begin with the assumption that all charter school students will be assigned to a single site, and attempt from there to adjust the other factors to accommodate this goal. What all those other factors are, how much weight each ought to be given, and when consideration of them will make the single-site goal unfeasible, are all decisions that can only be made in light of the circumstances in each particular case.
 
Abuse of Discretion

RCS sought a writ of mandate under section 1085 of the Code of Civil Procedure, which permits a court to issue the writ "to compel the admission of a party to the use and enjoyment of a right or office to which the party is entitled, and from which the party is unlawfully precluded ... ." (Id., subd. (a).)

(11) Generally, mandamus may be used only to compel the performance of a duty that is purely ministerial in character. ( Morris v. Harper (2001) 94 Cal.App.4th 52, 62 [114 Cal. Rptr. 2d 62].) The remedy may not be invoked to control an exercise of discretion, i.e., to compel an official to exercise discretion in a particular way. (Ibid.) "A ministerial act has been described as 'an act that a public officer is required to perform in a prescribed manner in obedience to the mandate of legal authority and without regard to his [or her] own judgment or opinion concerning such act's propriety or impropriety, when a given set of facts exists.' [Citation.] On the other hand, discretion is the power conferred on public functionaries to act officially according to the dictates of their own judgment. [Citations.]" ( Morris v. Harper, supra, 94 Cal.App.4th at p. 62.)

(12) Here, of course, the District was obligated to follow the law--to provide RCS with facilities that were both "reasonably equivalent" and "contiguous"--but how it did that was largely a matter committed to its discretion. "Courts exercise limited review in ordinary mandamus proceedings. They may not reweigh the evidence or substitute their judgment for that of the agency. They uphold an agency action unless it is arbitrary, capricious, lacking in evidentiary support, or was made without due regard for the petitioner's rights. [Citations.] However, courts must ensure that an agency has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute. [Citation.] Because trial and appellate courts perform the same function in mandamus actions, an appellate court reviews the agency's action de novo. [Citation.]" ( Sequoia Union High School Dist. v. Aurora Charter High School, supra, 112 Cal.App.4th at p. 195.)

As we have said, the superintendent prepared a four-page analysis for the District's governing board in response to RCS's facilities request, in which he set out with precision the number of square feet of classroom and nonclassroom space it would be necessary for the District to provide to meet the "reasonably equivalent" requirement in section 47614. But the analysis made no mention of, nor any apparent allowance for, the requirement the facilities be "contiguous." The superintendent's analysis stated:

"Facilities Available for Reallocation [P] ... [P]

"Elementary Facilities n17

"Proposition 39 legislation requires that school districts provide classrooms of average size and condition to those provided to its own students. The condition of the schools is generally uniform. The average elementary classroom is 890 square feet. The average room sizes at Las Flores, Faller, Inyokern and Rand schools meet or exceed this measurement. The average classroom at Gateway Elementary is less than 820 square feet. This omits Gateway from consideration. ... 

"Presently, of these schools, Sierra Sands is expecting to have these classrooms available: 

	"Faller
	2 classrooms

	"Inyokern
	1 classroom

	"Las Flores
	0 classrooms

	"Rand
	1 classroom




"Classrooms that are being used for a middle school, a lounge and a special projects office at Inyokern Elementary could be vacated to make three more classrooms available. A relocatable at Las Flores is being used for the elementary music program. That could be freed up if the music class/storage were housed elsewhere on campus. With the changes, a total of eight classrooms would be available for reallocation to the charter school: 

	"Faller
	2 classrooms

	"Inokern
	4 classroom[s]

	"Las Flores
	1 classroom

	"Rand
	1 classroom




"Middle School

"... The average middle school classroom is 903 square feet. The average room at Monroe Middle School meets this requirement. ... [P] ... [P]

"Presently, Sierra Sands is expecting to have no classrooms available for the charter school at Monroe. However, one classroom is being used for a testing room for speech and as a meeting room for College Health counselors. This room could be vacated. Also, a classroom that is being used for choir could perhaps be made available for half of the day. With these changes, 1.5 classrooms would be available for reallocation to the charter school."

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n17 As noted previously, the superintendent determined it was necessary, in order to satisfy the "reasonably equivalent" requirement, to house RCS's elementary and middle school students at different sites. "Since the charter school is requesting K-8 facilities, Sierra Sands can expect to provide the facilities in the same manner in which it provides facilities to its own students. Therefore, facilities for the K-5 ADA will be allocated from the district's elementary sites while the space for the 6-8 ADA will be provided at the middle school sites."
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The nonclassroom space, under the superintendent's recommended "Scenario 2," would be allocated on a percentage basis, as follows:

"Scenario 2 [elementary schools]: The multi-purpose room and the playground area are made available to the charter school for a total of 6.51 percent of the day. Space in the computer lab, RSP room, library and kitchen are cleared and made available to the school for 6.51 percent of the day. ... [P] ... [P]

"Scenario 2 [middle school]: The multi-purpose room, science room and lab, art, drama, choir, music, PE room and PE areas are made available to the charter school for a total of 5.73 percent of the day. Space in the computer lab, RSP room, LEP/ELD rooms, library and kitchen are cleared and made available to the school for 5.73 percent of the day."
n18

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n18 As we understand these scenarios, RCS would have shared use of some facilities (e.g., the multi-purpose rooms), and exclusive use of certain others (e.g., the computer labs, libraries, and kitchens) for roughly 6 percent of the school day. Depending on the length of the day, that comes to about 20 minutes. It is difficult to imagine RCS would be able to make effective use of the kitchen, for example, in only 20 minutes. (It also is not clear to us that this arrangement comports with the "reasonably equivalent" requirement.)

This then is another argument for housing the RCS students at fewer sites, where they would comprise a greater percentage of the student population, and thus be entitled to proportionally more time to use the nonclassroom facilities. This assumes, of course, that the RCS students' use of nonclassroom space is based on their relative numbers at a particular school rather than in the district as a whole, since, in the latter case, the time they were allowed would reflect their use of several schools none of them is attending.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

This analysis addresses only the first part of the District's obligation--its duty to provide RCS with "reasonably equivalent" facilities--and omits any consideration of its equally important obligation to provide facilities that are "contiguous." n19 Indeed, it seems to reflect a preference for a time before passage of Proposition 39, when a school district was required only to provide a charter school with facilities it was not using.

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n19 The contiguity requirement directs that a school district, if it is not able to accommodate a charter school at any single site, must minimize the number of sites assigned to the school, and in so doing must consider student safety. (Regs., § 11962.2, subd. (d).) Student safety presumably includes a concern about the number and length of the trips that students (in both the charter and district-run schools) must make each day, and the means of transportation (by school bus or private car). The District's analysis likewise neglects to address this concern.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

Superintendent Milligan asserted in his declaration: "Because the charter school's projected ADA for the 2003-2004 school year is 233, with all but 75 of that 233 projected for the elementary school level, the District cannot accommodate all, or even a large proportion, of the charter school's elementary school enrollment at any of its elementary school sites without displacing a large number of District students from their elementary school. Furthermore, because of the significant distance between District schools, even if the entire charter school elementary school population was placed in two campuses, those sites would not be 'contiguous' because of the distance between District schools. Therefore, it is not physically possible for the District to place the Charter School students in a single site, or in contiguous sites, without displacing an excessive population of District students by moving anywhere from a quarter to a half of the affected school's students to another site." n20 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n20 According to the superintendent, the 2001-2002 enrollment at the four designated elementary schools was Faller 406, Inyokern 213, Las Flores 460, and Rand 8. The enrollment figures for the three other elementary schools in the District were Gateway 460, Pierce 446, and Richmond 440. It is not clear why the latter two schools were omitted from the superintendent's analysis, or whether the schools were operating at their full capacities. The 2001-2002 enrollment at Monroe Middle School was 575.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - 

(13) We have little doubt that accommodating RCS's facilities request will cause some, if not considerable, disruption and dislocation among the District's students, staff, and programs. But section 47614 requires that the facilities "should be shared fairly among all public school pupils, including those in charter schools." (Id., subd. (a).) Providing facilities, whether or not they are reasonably equivalent in other respects, at five different school sites does not strike a fair balance between the needs of the charter school and those of the district-run schools. The District failed, in other words, to demonstrate either that it could not accommodate RCS at a single school site, or that it had minimized the number of sites in a manner consistent with the intent of the Act. This was an abuse of discretion.

(14) In light of our conclusion, we briefly address the question of whether, and to what extent, a district is required to explain its action on a facilities request. The Legislature's declaration that facilities should be "shared fairly" among all students implies the district must offer some explanation for its decision regarding how the facilities will be allocated between the charter school and the district-run schools. (See Sequoia Union High School Dist. v. Aurora Charter High School, supra, 112 Cal.App.4th at pp. 195-196.) While detailed findings are not necessarily required, the explanation should be thorough enough, and factual enough, to permit effective review by the courts. 

The present case provides a good example of the pitfalls of doing less. As we said, the superintendent's analysis of the RCS request addressed in some detail the requirement that facilities be "reasonably equivalent," but seemingly ignored the requirement that they be "contiguous." It was not until RCS filed a writ petition that the parties confronted the contiguity requirement in a series of declarations and counter-declarations, objections and counter-objections which, typically, were more argumentative and conclusory than factual and expository. This led the trial court, in turn, to express its frustration at the lack of an adequate record upon which to conduct a review. We encountered the same frustration. n21 

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n21 Both parties have asked us to take judicial notice of certain facts and events, all of which occurred after the hearing on RCS's writ petition. We deferred our ruling on these requests, and now deny them.
 

- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

(15) In reviewing the action of a public agency in an ordinary mandamus proceeding, both the trial court and this court must ensure that the agency "has adequately considered all relevant factors, and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute." ( Sequoia Union High School Dist. v. Aurora Charter High School, supra, 112 Cal.App.4th at p. 195, italics added.) It follows that we cannot make this determination in the absence of a statement of reasons by the agency for its decision. ( McBail & Co. v. Solano County Local Agency Formation Com. (1998) 62 Cal.App.4th 1223, 1229-1230 [72 Cal. Rptr. 2d 923].)

(16) The District cites City of Santa Cruz v. Local Agency Formation Com. (1978) 76 Cal. App. 3d 381, 389 [142 Cal. Rptr. 873] in support of the proposition that public agencies are not required to issue written findings of fact as to their quasi-legislative determinations. The citation is inapt. A school district, in responding to a charter school's request for facilities, is not acting in a quasi-legislative capacity. (See Yamaha Corp. of America v. State Bd. of Equalization, supra, 19 Cal.4th at pp. 10-11.) 
 
DISPOSITION

The judgment is reversed. On remand, the trial court is directed to issue a writ of mandate ordering the District to set aside its "Final Offer of Facilities" and to issue a new offer of facilities consistent with section 47614 and Regulations sections 11969.1-11969.9, and with the views expressed in this opinion. Costs are awarded RCS.

Ardaiz, P. J., and Vartabedian, J., concurred. 

	11969.1. Purpose and Stipulation

	This article governs provision of facilities by school districts to charter schools under Education Code section 47614.
	(a) This article governs provision of facilities by school districts to charter schools under Education Code section 47614.

(b) If a charter school and a school district mutually agree to an alternative to specific compliance with any of the provisions of this article, nothing in this article shall prohibit implementation of that alternative.


	11969.2. Definitions

	(a) Average Daily Classroom Attendance. As used in Education Code section 47614(b), "average daily classroom attendance," or "classroom ADA," is average daily attendance (ADA) for classroom-based apportionments as used in Education Code section 47612.5. "In-district classroom ADA" is classroom ADA attributable to in-district students.
	(a) Average Daily Classroom Attendance. As used in Education Code section 47614(b), "average daily classroom attendance," or "classroom ADA," is average daily attendance (ADA) for classroom-based apportionments as used in Education Code section 47612.5. "In-district classroom ADA" is classroom ADA attributable to in-district students. Nothing in this article shall prohibit a school district from allowing a charter school to include nonclassroom-based ADA in average daily classroom attendance, but only:

(1) to the extent of the instructional time that the students generating the nonclassroom-based ADA are actually in the classroom under the direct supervision and control of an employee of the charter school; and

(2) if the school district and charter school agree upon the time(s) that facilities devoted to students generating nonclassroom-based ADA will be used.

	(b) Operating in the School District. As used in Education Code section 47614(b), a charter school is "operating in the school district" if the charter school meets the requirements of Education Code section 47614(b)(5) regardless of whether the school district is or is proposed to be the authorizing entity for the charter school and whether the charter school has a facility inside the school district's boundaries.
	(b) Operating in the School District. As used in Education Code section 47614(b), a charter school is "operating in the school district" if the charter school meets the requirements of Education Code section 47614(b)(5) regardless of whether the school district is or is proposed to be the authorizing entity for the charter school and whether the charter school has a facility inside the school district's boundaries.

	(c) In-district Students. As used in Education Code section 47614(b), a student attending a charter school is an "in-district student" of a school district if he or she is entitled to attend the schools of the school district and could attend a school district-operated school, except that a student eligible to attend the schools of the school district based on interdistrict attendance pursuant to Education Code section 46600 et seq. or based on parental employment pursuant to Education Code section 48204(f) shall be considered a student of the school district where he or she resides.
	(c) In-district Students. As used in Education Code section 47614(b), a student attending a charter school is an "in-district student" of a school district if he or she is entitled to attend the schools of the school district and could attend a school district-operated school, except that a student eligible to attend the schools of the school district based on interdistrict attendance pursuant to Education Code section 46600 et seq. or based on parental employment pursuant to Education Code section 48204(f) shall be considered a student of the school district where he or she resides.

	(d) Contiguous. As used in Education Code section 47614(b), facilities are "contiguous" if they are contained on the school site or immediately adjacent to the school site. If the in-district average daily classroom attendance of the charter school cannot be accommodated on any single school district school site, contiguous facilities also includes facilities located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety.
	(d) Contiguous. As used in Education Code section 47614(b), facilities are "contiguous" if they are contained on the school site or immediately adjacent to the school site. If the in-district average daily classroom attendance of the charter school cannot be accommodated on any single school district school site, contiguous facilities also includes facilities located at more than one site, provided that the school district shall minimize the number of sites assigned and shall consider student safety. In evaluating and accommodating a charter school’s request for facilities pursuant to Education Code section 47614, the charter school’s in-district students must be given the same consideration as students in the district-run schools, subject to the requirement that the facilities provided to the charter school must be contiguous.

	(e) Furnished and Equipped. As used in Education Code section 47614(b), a facility is "furnished and equipped" if it includes all the furnishings and equipment necessary to conduct classroom-based instruction (i.e., at a minimum, desks, chairs, and blackboards).
	(e) Furnished and Equipped. As used in Education Code section 47614(b), a facility is "furnished and equipped" if it includes all the reasonably equivalent furnishings and equipment necessary to conduct classroom-based instruction (i.e., at a minimum, desks, chairs, and blackboards) and to provide for student services that directly support classroom instruction as found in the comparison group schools established under section 11969.3(a) and (as applicable) consistent with the use of the terms furnishings and equipment in the California School Accounting Manual, excluding furnishings and equipment acquired with non-district resources.


	11969.3. Conditions Reasonably Equivalent.

	The following provisions shall be used to determine whether facilities provided to a charter school are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities, as required by Education Code section 47614(b).
	The following provisions shall be used to determine whether facilities provided to a charter school are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities, as required by Education Code section 47614(b).

	(a) Comparison Group.
	(a) Comparison Group.

	(1) The standard for determining whether facilities are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities shall be a comparison group of school district-operated schools with similar grade levels.
	(1) The standard for determining whether facilities are sufficient to accommodate charter school students in conditions reasonably equivalent to those in which the students would be accommodated if they were attending public schools of the school district providing facilities shall be a comparison group of school district-operated schools with similar grade levels. If none of the district-operated schools has grade levels similar to the charter school, then the comparison group of schools shall be all of the district-operated schools that serve any of the grade levels served by the charter school. When a comparison group includes schools that do not serve similar grade levels, a contiguous facility within the meaning of subdivision (d) of Section 11969.2 shall be a facility that is most consistent with the needs of students in the grade levels served at the charter school.

	(2) The comparison group shall be the school district-operated schools with similar grade levels that serve students living in the high school attendance area, as defined in Education Code section 17070.15(b), in which the largest number of students of the charter school reside. The number of charter school students residing in a high school attendance area shall be determined using in-district classroom ADA projected for the fiscal year for which facilities are requested.
	(2) The comparison group shall be the school district-operated schools with similar grade levels that serve students living in the high school attendance area, as defined in Education Code section 17070.15(b), in which the largest number of students of the charter school reside. The number of charter school students residing in a high school attendance area shall be determined using in-district classroom ADA projected for the fiscal year for which facilities are requested.

	(3) For school districts whose students do not attend high school based on attendance areas, the comparison group shall be three schools in the school district with similar grade levels that the largest number of students of the charter school would otherwise attend. For school districts with fewer than three schools with similar grade levels, the comparison group shall be all schools in the school district with similar grade levels.
	(3) For school districts whose students do not attend high school based on attendance areas, the comparison group shall be three schools in the school district with similar grade levels that the largest number of students of the charter school would otherwise attend. For school districts with fewer than three schools with similar grade levels, the comparison group shall be all schools in the school district with similar grade levels.

	
	(4) If a charter school’s grade level configuration is different from the configuration of the district’s schools, the district is not obligated to pay for the modification of a school site to accommodate the charter school’s grade level configuration. However, nothing in this article shall preclude the district from entering into an agreement with the charter school to modify a school site, with the costs of the modifications being paid exclusively by the charter school or by the school district, or paid jointly by the district and the charter school.

	(b) Capacity.
	(b) Capacity.

	(1) Facilities made available by a school district to a charter school shall be provided in the same ratio of teaching stations to ADA as those provided to students in the school district attending comparison group schools. School district ADA shall be determined using projections for the fiscal year and grade levels for which facilities are requested. Charter school ADA shall be determined using in-district classroom ADA projected for the fiscal year and grade levels for which facilities are requested. The number of teaching stations shall be determined using the classroom inventory prepared pursuant to Section 1859.30 of Title 2 of the California Code of Regulations, adjusted to exclude classrooms identified as interim housing portables.
	(1) Facilities made available by a school district to a charter school shall be provided in the same ratio of teaching stations to ADA as those provided to students in the school district attending comparison group schools. School district ADA shall be determined using projections for the fiscal year and grade levels for which facilities are requested. Charter school ADA shall be determined using in-district classroom ADA projected for the fiscal year and grade levels for which facilities are requested. The number of teaching stations shall be determined using the classroom inventory prepared pursuant to California Code of Regulations, title 2, sSection 1859.30 1859.31 of Title 2 of the California Code of Regulations, adjusted to exclude classrooms identified as interim housing portables.

	(2) If the school district includes specialized classroom space, such as science laboratories, in its classroom inventory, the space allocation provided pursuant to subdivision (1) shall include a share of the specialized classroom space. The amount of specialized classroom space allocated shall be determined based on the grade levels of charter school students and shall be commensurate with the in-district classroom ADA of the charter school.
	(2) If the school district includes specialized classroom space, such as science laboratories, in its classroom inventory, the space allocation provided pursuant to subdivision (b)(1) shall include a share of the specialized classroom space and/or a provision for access to reasonably equivalent specialized classroom space. The amount of specialized classroom space allocated and/or the access to specialized classroom space provided shall be determined based on three factors: 

(A) the grade levels of the charter school’s in-district students;

(B) the charter school’s total and shall be commensurate with the in-district classroom ADA of the charter school. ; and

(C) the per-student amount of specialized classroom space in the comparison group schools.

	(3) School districts shall provide access to non-teaching station space commensurate with the in-district classroom ADA of the charter school. Non-teaching station space is all of the space that is not identified as teaching station space and includes, but is not limited to, administrative space, kitchen, multi-purpose room, and play area space.
	(3) The Sschool districts shall allocate and/or provide access to non-teaching station space commensurate with the in-district classroom ADA of the charter school and the per-student amount of non-teaching station space in the comparison group schools. Non-teaching station space is all of the space that is not identified as teaching station space or specialized classroom space and includes, but is not limited to, administrative space, kitchen, multi-purpose room, and play area space. If necessary to implement this paragraph, the district shall negotiate in good faith with the charter school to establish time allocations and schedules so that educational programs of the charter school and school district are least disrupted.

	(4) Space allocated to a charter school may be shared with school district-operated programs. Sharing arrangements may involve use of a space by a charter school and a school district-operated program at the same time or at different times.
	(4) Space allocated to a charter school may be shared with school district-operated programs. Sharing arrangements may involve use of a space by a charter school and a school district-operated program at the same time or at different times.

	(c) Condition.
	(c) Condition.

	(1) All of the factors listed below shall be used by the school district and charter school to determine whether the condition of facilities provided to a charter school is reasonably equivalent to the condition of comparison group schools.
	(1) All of the factors listed below shall be used by the school district and charter school to determine whether the condition of facilities provided to a charter school is reasonably equivalent to the condition of comparison group schools. Condition is determined by assessing such factors as age (from latest modernization), quality of materials, and state of maintenance.

	(A) School site size.
	(A) School site size.

	(B) The condition of interior and exterior surfaces.
	(B) The condition of interior and exterior surfaces.

	(C) The condition of mechanical, plumbing, electrical, and fire alarm systems.
	(C) The condition of mechanical, plumbing, electrical, and fire alarm systems.

	(D) The conformity of mechanical, plumbing, electrical, and fire alarm systems to applicable codes.
	(D) The conformity condition of mechanical, plumbing, electrical, and fire alarm systems, including conformity to applicable codes.

	(E) The availability and condition of technology infrastructure.
	(E) The availability and condition of technology infrastructure.

	(F) The suitability of the facility as a learning environment including, but not limited to, lighting, noise mitigation, and size for intended use.
	(F) The suitability condition of the facility as a safe learning environment including, but not limited to, the suitability of lighting, noise mitigation, and size for intended use.

	(G) The manner in which the facility is furnished and equipped.
	(G) The manner in which the facility is furnished and equipped condition of the facility’s furnishings and equipment.

	
	(H) The condition of athletic fields and/or play area space.

	(2) Notwithstanding subdivision (1), at charter schools established through the conversion from an existing public school as described in Education Code section 47605(a)(2), the condition of the facility previously used by the school district at the conversion site shall be considered to be reasonably equivalent to the condition of school district facilities for the first year the charter school uses the facility.
	(2) Notwithstanding subdivision paragraph (1) of subdivision (c), at a charter schools established through the conversion from at an existing public school site as described in pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the condition of the facility previously used by the school district at the conversion site shall be considered to be reasonably equivalent to the condition of school district facilities for the first year the charter school uses the facility. During its first year of operation, the charter school shall be subject to charges for pro rata costs pursuant to section 11969.7, but shall not be subject to reimbursement for over-allocated space pursuant to section 11969.8.

	
	(d) Additional Provisions Relating to a Charter School Established at an Existing Public School Site.

	
	The following provisions apply only to a charter school established at an existing public school site pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650 and that operated at the site in its first year pursuant to paragraph (2) of subdivision (c). 

(1) The school site, as identified in the school’s charter, shall be made available to the school for its second year of operation and thereafter upon annual request pursuant to Education Code section 47614. The district is entitled to charge the charter school pro rata costs for the school site pursuant to section 11969.7, and the district is entitled to receive reimbursement for over-allocated space from the charter school pursuant to section 11969.8, except as provided in paragraph (3).

(2) If, by material revision of the charter, the location of a charter school is changed, or if one or more additional sites are approved pursuant to Education Code section 47605(a)(4), then the school is entitled to request and the district shall provide for the use of facilities by the school in accordance with the revised charter, Education Code section 47614, and the provisions of this article.

(3) If, by February 1 of its first year of operation, a charter school notifies the district that it will have over-allocated space in the following fiscal year, the space identified is not subject to reimbursement for over-allocated space pursuant to section 11969.8 in the following year or thereafter, and the district is entitled to occupy all or a portion of the space identified. To recover space surrendered to the district pursuant to this paragraph, a charter school must apply to the district. An application to recover surrendered space shall be evaluated by the district in accordance with the provisions of this article.


	11969.4. Operations and Maintenance.

	(a) Facilities and furnishings and equipment provided to a charter school by a school district shall remain the property of the school district.
	(a) Facilities and furnishings and equipment provided to a charter school by a school district shall remain the property of the school district.

	(b) The ongoing operations and maintenance of facilities and furnishings and equipment is the responsibility of the charter school. Projects eligible to be included in the school district deferred maintenance plan established pursuant to Education Code section 17582 and the replacement of furnishings and equipment supplied by the school district in accordance with school district schedules and practices, shall remain the responsibility of the school district. The school district may require that the charter school comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment. However, school districts may not require charter schools to comply with policies in cases where actual school district practice substantially differs from official policies.
	(b) The ongoing operations and maintenance of facilities and furnishings and equipment is the responsibility of the charter school. Projects eligible to be included in the school district deferred maintenance plan established pursuant to Education Code section 17582 and the replacement of furnishings and equipment supplied by the school district in accordance with school district schedules and practices, shall remain the responsibility of the school district. The school district may require that the charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment, except to the extent variation is approved by the district. However, school districts may not require the charter schools to need not comply with policies in cases where actual school district practice substantially differs from official policies.


	11969.5. Availability.

	The space allocated for use by the charter school, subject to sharing arrangements, shall be available for the charter school's entire school year regardless of the school district's instructional year or class schedule and may not be sublet or used for purposes other than those that are consistent with school district policies and practices for use of other public schools of the school district without permission of the school district.
	The space allocated for use by the charter school, subject to sharing arrangements, shall be available for the charter school's entire school year regardless of the school district's instructional year or class schedule and may not be sublet or used for purposes other than those that are consistent with school district policies and practices for use of other public schools of the school district without permission of the school district.


	11969.6. Location.

	A school district may satisfy the requirements of Education Code section 47614 by providing facilities that are located outside the school district's boundaries, subject to other provisions of this article. No school district is required to provide facilities that are located outside the school district's boundaries to a charter school.
	A school district may satisfy the requirements of Education Code section 47614 by providing facilities that are located outside the school district's boundaries, subject to other provisions of this article and subject to the restrictions on location of charter schools established in Education Code sections 47605 and 47605.1. No school district is required to provide facilities that are located outside the school district's boundaries to a charter school.


	11969.7. Charges for Facilities Costs.

	The school district may charge the charter school a pro rata share of its facilities costs for the use of the facilities. The pro rata share amount shall not exceed (1) a per-square-foot amount equal to those school district facilities costs that the school district pays for with unrestricted general fund revenues, as described on pages 203-1 and 305-1 of Part I of the 2001 edition of the California School Accounting Manual (at www.cde.ca.gov/fiscal/sacs/csam), divided by the total space of the school district times (2) the amount of space allocated by the school district to the charter school.
	If tThe school district may charges the charter school a pro rata share of its facilities costs for the use of the facilities., tThe pro rata share amount shall not exceed (1) a per-square-foot amount equal to those school district facilities costs that the school district pays for with unrestricted general fund revenues, as described on pages 203-1 and 305-1 of Part I of the 2001 edition in Procedures 105 and 305 of the California School Accounting Manual (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa), divided by the total space of the school district times (2) the amount of space allocated by the school district to the charter school. The following provisions shall apply to the calculation of the pro rata share of facilities costs:

	(a) For purposes of this section, facilities costs includes those costs associated with facilities acquisition and construction and facilities rents and leases, as defined on page 81 of Part II of the 2001 edition of the California School Accounting Manual (at www.cde.ca.gov/fiscal/sacs/csam). For purposes of this section, facilities costs also includes the contribution from unrestricted general fund revenues to the school district deferred maintenance fund, costs from unrestricted general fund revenues for projects eligible for funding but not funded from the deferred maintenance fund, and costs from unrestricted general fund revenue for replacement of furnishings and equipment according to school district schedules and practices.
	(a) For purposes of this section, facilities costs that the school district pays with unrestricted general fund revenues includes those costs associated with plant maintenance and operations, facilities acquisition and construction, and facilities rents and leases, as defined on page 81 of Part II of the 2001 edition in Procedure 325 of the California School Accounting Manual (at www.cde.ca.gov/fiscal/sacs/csam http://www.cde.ca.gov/fg/ac/sa). For purposes of this section, facilities costs also includes:

(1) the contributions from unrestricted general fund revenues to the school district’s Ongoing and Major Maintenance Account (Education Code section 17070.75), Routine Restricted Maintenance Account (Education Code section 17014), and/or deferred maintenance fund, 

(2) costs paid from unrestricted general fund revenues for projects eligible for funding but not funded from the deferred maintenance fund, and

(3) costs paid from unrestricted general fund revenue for replacement of facilities-related furnishings and equipment, that have not been included in subdivisions (a)(1) and (a)(2), according to school district schedules and practices. 

For purposes of this section, facilities costs do not include any costs that are paid by the charter school, including, but not limited to, costs associated with ongoing operations and maintenance. The value of any tangible items paid for by the charter school shall be adjusted in keeping with a customary depreciation schedule for each item.

	(b) For purposes of this section, the cost of facilities shall include debt service costs.
	(b) For purposes of this section, the cost of facilities shall include debt service costs.

	(c) "Space allocated by the school district to the charter school" shall include a portion of shared space where a charter school shares a campus with a school district-operated program. Shared space may include but is not limited to those facilities needed for the overall operation of the campus, whether or not used by students. The portion of the shared space to be included in the "space allocated by the school district to the charter school" shall be calculated based on the amount of space allocated for the exclusive use of the charter school compared to the amount of space allocated to the exclusive use of the school-district-operated program.
	(c) "Space allocated by the school district to the charter school" shall include a portion of shared space where a charter school shares a campus with a school district-operated program. Shared space may includes but is not limited to those facilities needed for the overall operation of the campus, whether or not used by students. The portion of the shared space to be included in the "space allocated by the school district to the charter school" shall be calculated based on the amount of space allocated for the exclusive use of the charter school compared to the amount of space allocated to the exclusive use of the school-district-operated program.

	(d) The per-square-foot charge shall be determined using actual facilities costs in the year preceding the fiscal year in which facilities are provided and the largest amount of total space of the school district at any time during the year preceding the fiscal year in which facilities are provided.
	(d) The per-square-foot charge shall be determined using actual facilities costs in the year preceding the fiscal year in which facilities are provided and the largest amount of total space of the school district at any time during the year preceding the fiscal year in which facilities are provided.

	(e) The per-square-foot charge shall be applied equally by the school district to all charter schools that receive facilities under this article.
	(e) The per-square-foot charge shall be applied equally by the school district to all charter schools that receive facilities under this article and, beginning in 2008-09, each charter school using school district facilities pursuant to Education Code section 47614 shall report the per-square-foot charge it is paying in the current fiscal year to the California Department of Education (CDE). The per-square-foot charge information (as applicable) shall be included in the notification each charter school makes to the CDE by June 1 pursuant to Education Code section 47630.5(b). The CDE shall post the per-square-foot amounts reported by charter schools on its publicly accessible Web site. The CDE shall offer the opportunity to each school district to provide explanatory information regarding its per-square-foot charge and shall post any information received.

	
	(f) If a school district charges a charter school for facilities costs pursuant to this article, and if the district is the charter school’s authorizing entity, the facilities are not substantially rent free within the meaning of Education Code section 47613, and the district may only charge for the actual costs of supervisorial oversight of the charter school not to exceed 1 percent of the school’s revenue.


	11969.8. Reimbursement Rates for Over-Allocated Space.

	(a) Space is considered to be over-allocated if (1) the charter school's actual in-district classroom ADA is less than the projected in-district classroom ADA upon which the facility allocation was based and (2) the difference is greater than or equal to a threshold ADA amount of 25 ADA or 10 percent of projected in-district classroom ADA, whichever is greater. The per-pupil rate for over-allocated space shall be equal to the statewide average cost avoided per pupil set pursuant to Education Code section 42263. The reimbursement amount owed by the charter school for over-allocated space shall be equal to (1) this rate times the difference between the charter school's actual in-district classroom ADA and the projected in-district classroom ADA upon which the facility allocation was based, less (2) this rate times one-half the threshold ADA. For purposes of this subdivision, the actual in-district classroom ADA shall be determined using the report submitted pursuant to Section 11969.9(i) in conjunction with the second principal apportionment under Education Code section 41601.
	(a) Space is considered to be over-allocated if (1) the charter school's actual in-district classroom ADA is less than the projected in-district classroom ADA upon which the facility allocation was based and (2) the difference is greater than or equal to a threshold ADA amount of 25 ADA or 10 percent of projected in-district classroom ADA, whichever is greater. The per-pupil rate for over-allocated space shall be equal to the statewide average cost avoided per pupil set pursuant to Education Code section 42263. The reimbursement amount owed by the charter school for over-allocated space shall be equal to (1) this rate times the difference between the charter school's actual in-district classroom ADA and the projected in-district classroom ADA upon which the facility allocation was based, less (2) this rate times one-half the threshold ADA. For purposes of this subdivision, the actual in-district classroom ADA shall be determined using the report submitted pursuant to Ssection 11969.9(i) in conjunction with the second principal apportionment under Education Code section 41601.

	(b) A charter school must notify the school district when it anticipates that it will have over-allocated space that could be used by the school district. Upon notification by a charter school that the charter school anticipates having over-allocated space, a school district may elect to use the space for school district programs. The school district must notify the charter school whether or not it intends to use the over-allocated space within 30 days of the notification by the charter school. If the school district notifies the charter school that it intends to use all or a portion of the over-allocated space, payments for over-allocated space and pro rata share payments shall be reduced accordingly beginning at the time of the school district notification to use the space. If the school district notifies the charter school that it does not intend to use the space, the charter school must continue to make payments for over-allocated space and pro rata share payments. The school district may, at its sole discretion, reduce the amounts owed by the charter school.
	(b) A charter school must notify the school district when it anticipates that it will have over-allocated space that could be used by the school district. Upon notification by a charter school that the charter school anticipates having over-allocated space, a school district may elect to use the space for school district programs. The school district must notify the charter school whether or not it intends to use the over-allocated space within 30 days of the notification by the charter school. If the school district notifies the charter school that it intends to use all or a portion of the over-allocated space, payments for over-allocated space and pro rata share payments shall be reduced accordingly beginning at the time of the school district notification to use the space. If the school district notifies the charter school that it does not intend to use the space, the charter school must continue to make payments for over-allocated space and pro rata share payments. The school district may, at its sole discretion, reduce the amounts owed by the charter school.

	
	(c) With respect to charter schools established at existing public school sites pursuant to Education Code sections 47605(a)(2), 52055.5, 52055.55, or 52055.650, the provisions of this section are limited by the applicable provisions of subdivisions (c) and (d) of section 11969.3.


	11969.9. Procedures and Timelines for the Request for, Reimbursement for, and Provision of, Facilities.

	(a) A charter school must be operating in the school district as defined in Education Code section 47614 before it submits a request for facilities. A new or proposed new charter school is eligible to request facilities for a particular fiscal year only if it submitted its charter petition to a local education agency pursuant to Education Code section 47605 before November 15 of the fiscal year preceding the year for which facilities are requested. A new charter school is entitled to receive facilities only if it received approval of the petition before March 1 of the fiscal year preceding the year for which facilities are requested.
	(a) A charter school must be operating in the school district as defined in Education Code section 47614 before it submits a request for facilities. A new or proposed new charter school is operating within the school district and, therefore, eligible to request facilities for a particular fiscal year only if it submitted its charter petition to a local education agency pursuant to Education Code sections 47605, 47605.6, or 47605.8 on or before November 15 1 of the fiscal year preceding the year for which facilities are requested. A new charter school is entitled to receive be allocated and/or provided access to facilities only if it received receives approval of the petition before March 15 of the fiscal year preceding the year for which facilities are requested.

	(b) To receive facilities during a particular fiscal year, a charter school must submit a written facilities request to the school district by October 1 of the preceding fiscal year. However, a new charter school, defined as a charter school that did not receive funds pursuant to Education Code section 47633 in the fiscal year preceding the fiscal year for which facilities are requested, must submit its written facilities request before January 1 of the preceding fiscal year. In the absence of a successful local school bond measure, a charter school making a request for facilities under this article in compliance with the procedures and timelines established in this section shall be entitled to receive facilities beginning on November 8, 2003.
	(b) To receive facilities during a particular fiscal year, a charter school must submit a written facilities request to the school district by October on or before November 1 of the preceding fiscal year. However, a new charter school, defined as a charter school that did not receive funds pursuant to Education Code section 47633 in the fiscal year preceding the fiscal year for which facilities are requested, must submit its written facilities request before January 1 of the preceding fiscal year. In the absence of a successful local school bond measure, a charter school making a request for facilities under this article in compliance with the procedures and timelines established in this section shall be entitled to receive facilities beginning on November 8, 2003.

	(c)(1) The written facilities request must include:
	(c)(1) The written facilities request must include:

	(A) reasonable projections of in-district and total ADA and in-district and total classroom ADA;
	(A) reasonable projections of in-district and total ADA and in-district and total classroom ADA;

	(B) a description of the methodology for the projections;
	(B) a description of the methodology for the projections;

	(C) if relevant, documentation of the number of in-district students meaningfully interested in attending the charter school;
	(C) if relevant, documentation of the number of in-district students meaningfully interested in attending the charter school;

	(D) the charter school's instructional calendar;
	(D) the charter school's instructional calendar;

	(E) information regarding the general geographic area in which the charter school wishes to locate; and
	(E) information regarding the general geographic area in which the charter school wishes to locate; and

	(F) information on the charter school's educational program that is relevant to assignment of facilities.
	(F) information on the charter school's educational program that is relevant to assignment of facilities.

	(2) Projections of in-district ADA, in-district classroom ADA, and the number of in-district students shall be broken down by grade level and by the school in the school district that the student would otherwise attend.
	(2) Projections of in-district ADA, in-district classroom ADA, and the number of in-district students shall be broken down by grade level and by the school in the school district that the student would otherwise attend.

	(3) School districts may require the charter school to submit its facilities request containing the information specified in subdivisions (c)(1) and (2) on a form available from the California Department of Education and developed in consultation with the Advisory Commission on Charter Schools or another form specified by the school district. School districts may also require the charter school either to distribute a reasonable number of copies of the written facilities request for review by other interested parties, such as parents and teachers, or to otherwise make the request available for review.
	(3) (A) Until subparagraph (B) becomes operative, Sschool districts may require the charter school to submit its facilities request containing the information specified in subdivisions (c)(1) and (2) on a form available from the California Department of Education CDE and developed in consultation with the Advisory Commission on Charter Schools or another form specified by the school district. School districts may also require the charter school either to distribute a reasonable number of copies of the written facilities request for review by other interested parties, such as parents and teachers, or to otherwise make the request available for review.

(B) Beginning with the facilities to be used in 2008-09, the charter school shall submit its facilities request containing the information specified in subdivisions (c)(1) and (c)(2) on a form made available (and periodically revised) by the CDE following consultation with the Advisory Commission on Charter Schools and the Office of Public School Construction. The CDE shall post and maintain the form on its publicly accessible Web site.

	(d) The school district shall review the projections and provide the charter school a reasonable opportunity to respond to any concerns raised by the school district regarding the projections. The school district shall prepare a preliminary proposal regarding the space to be allocated to the charter school and the associated pro rata share amount and provide the charter school a reasonable opportunity to review and comment on the proposal.
	(d) The school district shall review the projections and provide the charter school a reasonable opportunity to respond to any concerns raised by the school district regarding the projections charter school’s projections of in-district and total ADA and in-district and total classroom ADA and, on or before December 1, express any objections in writing and state the projections the district considers reasonable. If the district does not express objections in writing and state its own projections by the deadline, the charter school’s projections are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.

	(e) The school district must provide a final notification of the space offered to the charter school by April 1 preceding the fiscal year for which facilities are requested. The school district notification must specifically identify:

(1) the teaching station and non-teaching station space offered for the exclusive use of the charter school and the teaching station and non-teaching station space to be shared with district-operated programs;

(2) for shared space, the arrangements for sharing;

(3) the in-district classroom ADA assumptions for the charter school upon which the allocation is based and, if the assumptions are different than those submitted by the charter school, a written explanation of the reasons for the differences;

(4) the pro rata share amount; and

(5) the payment schedule for the pro rata share amount, which shall take into account the timing of revenues from the state and from local property taxes.
	(e) On or before January 2, the charter school shall respond to any objections expressed by the school district and to the district’s projections provided pursuant to subdivision (d). The charter school shall reaffirm or modify its previous projections as necessary to respond to the information received from the district pursuant to subdivision (d). If the charter school does not respond by the deadline, the district’s projections provided pursuant to subdivision (d) are no longer subject to challenge, and the school district shall base its offer of facilities on those projections.

	(f) The charter school must notify the school district in writing whether or not it intends to occupy the offered space. This notification must occur by May 1 or 30 days after the school district notification, whichever is later. The charter school's notification can be withdrawn or modified before this deadline. After the deadline, if the charter school has notified the school district that it intends to occupy the offered space, the charter school is committed to paying the pro rata share amount as identified. If the charter school does not notify the school district by this deadline that it intends to occupy the offered space, then the space shall remain available for school district programs and the charter school shall not be entitled to use facilities of the school district in the following fiscal year.
	(f) On or before February 1, The the school district shall prepare a preliminary proposal regarding the space to be allocated to the charter school and/or to which the charter school is to be provided access. At a minimum, the preliminary proposal shall include (1) the projections of in-district classroom ADA on which the proposal is based, (2) the specific location or locations of the space, (3) all conditions pertaining to the space, and (4) the associated projected pro rata share amount and a description of the methodology used to determine that amount provide the charter school a reasonable opportunity to review and comment on the proposal. The district shall also provide the charter school a list of the comparison group schools used in developing its preliminary offer.

	(g) The space allocated by the school district must be furnished, equipped and available for occupancy by the charter school at least seven days prior to the first day of instruction of the charter school.
	(g) On or before March 1, the charter school shall respond to the school district’s preliminary proposal made pursuant to subdivision (f), expressing any concerns and/or making counter proposals.

	(h) The school district and the charter school shall negotiate an agreement regarding use of and payment for the space. The agreement shall contain at a minimum, the information included in the notification provided by the school district to the charter school pursuant to subdivision (e). In addition, if required by the school district, the agreement shall provide that the charter school shall:

(1) Maintain liability insurance naming the school district as an additional insured to indemnify the school district for damage and losses for which the charter school is liable; and/or

(2) Comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment.
	(h) On or before April 1, having reviewed any concerns and/or counter proposals made by the charter school pursuant to subdivision (g), the school district shall submit a final notification of the space offered to the charter school. The notification shall include a response in writing to the charter school’s concerns and/or counter proposals (if any). The notification shall 

(e) The school district must provide a final notification of the space offered to the charter school by April 1 preceding the fiscal year for which facilities are requested. The school district notification must specifically identify:

(1) the teaching station, specialized classroom space, and non-teaching station space offered for the exclusive use of the charter school and the teaching station, specialized classroom space, and non-teaching station space to which the charter is to be provided access on a shared basis with district-operated programs;

(2) for shared space, the arrangements for sharing;

(3) the in-district classroom ADA assumptions for the charter school upon which the allocation is based and, if the assumptions are different than those submitted by the charter school pursuant to subdivision (e), a written explanation of the reasons for the differences;

(4) the specific location or locations of the space;

(5) all conditions pertaining to the space;

(4)(6) the pro rata share amount; and

(5)(7) the payment schedule for the pro rata share amount, which shall take into account the timing of revenues from the state and from local property taxes.

	(i) The charter school must report actual ADA to the school district every time that the charter school reports ADA for apportionment purposes. The reports must include in-district and total ADA and in-district and total classroom ADA. The charter school must maintain records documenting the data contained in the reports. These records shall be available on request by the school district.
	(f)(i)The charter school must notify the school district in writing whether or not it intends to occupy the offered space. This notification must occur by May 1 or 30 days after the school district notification pursuant to subdivision (h), whichever is later. The charter school's notification can be withdrawn or modified before this deadline. After the deadline, if the charter school has notified the school district that it intends to occupy the offered space, the charter school is committed to paying the pro rata share amount as identified. If the charter school does not notify the school district by this deadline that it intends to occupy the offered space, then the space shall remain available for school district programs and the charter school shall not be entitled to use facilities of the school district in the following fiscal year.

	(j) The charter school and the school district may negotiate separate agreements and/or reimbursement arrangements for specific services not considered part of facilities costs as defined in Section 11969.7. Such services may include, but are not limited to, the use of additional space and operations, maintenance, and security services.
	(g)(j) The space allocated to the charter school by the school district (or to which the school district provides the charter school access) must be furnished, equipped and available for occupancy by the charter school for a period of at least seven ten working days prior to the first day of instruction of the charter school. For good cause, the period is subject to reduction by the school district, but to no fewer than seven working days.

	(k) Notwithstanding any of the other provisions of this section, a charter school and the school district may mutually establish different timelines and procedures than provided in this section. A school district may establish timelines as much as two months earlier than provided in this section provided that (1) it notify charter schools of the changes, (2) it does not change the dates for submission of facility requests, and (3) charter schools have the same amount of time to respond to the school district's offer of space.
	(h)(k) The school district and the charter school shall negotiate an agreement regarding use of and payment for the space. The agreement shall contain at a minimum, the information included in the notification provided by the school district to the charter school pursuant to subdivision (e)(h). In addition, if required by the school district, the agreement shall provide that the charter school shall:

(1) Maintain The charter school shall maintain general liability insurance naming the school district as an additional insured to indemnify the school district for damage and losses for which the charter school is liable. The school district shall maintain first party property insurance for the facilities allocated to the charter school. ; and/or 

(2) Comply The charter school shall comply with school district policies regarding the operations and maintenance of the school facility and furnishings and equipment.

(3) A reciprocal hold-harmless/indemnification provision shall be established between the school district and the charter school.

(4) The school district shall be responsible for any modifications necessary to maintain the facility in accordance with Education Code section 47610(d).

	
	(i)(l) The charter school must report actual ADA to the school district every time that the charter school reports ADA for apportionment purposes. The reports must include in-district and total ADA and in-district and total classroom ADA. The charter school must maintain records documenting the data contained in the reports. These records shall be available on request by the school district.

(j) The charter school and the school district may negotiate separate agreements and/or reimbursement arrangements for specific services not considered part of facilities costs as defined in Section 11969.7. Such services may include, but are not limited to, the use of additional space and operations, maintenance, and security services.

(k) Notwithstanding any of the other provisions of this section, a charter school and the school district may mutually establish different timelines and procedures than provided in this section. A school district may establish timelines as much as two months earlier than provided in this section provided that (1) it notify charter schools of the changes, (2) it does not change the dates for submission of facility requests, and (3) charter schools have the same amount of time to respond to the school district's offer of space.


	11969.10. Procedures and Timelines for Dispute Resolution Regarding Facilities for Charter Schools.

	
	(a) A charter school has standing to initiate the dispute resolution process established in this section only if one of the following conditions applies.

(1) The charter school believes it filed a facilities request in accordance with Education Code section 47614 and this article, but that the school district did not meet its obligations by the deadlines specified in subdivisions (d), (e), or (f) of section 11969.9. Initiation of the dispute resolution process for this purpose must occur not later than ten working days following the deadline alleged to have been missed.

(2) The charter school believes the facilities offer it was provided pursuant to subdivision (h) of section 11969.9 does not comply with Education Code section 47614 or this article. Initiation of the dispute resolution process for this purpose must occur not later than April 15.

(3) The charter school believes the school district otherwise failed to comply with Education Code section 47614 or this article.

(b) A school district has standing to initiate the dispute resolution process established in this section only if the school district believes the charter school has failed to comply with Education Code section 47614 or this article.

(c) If a school district is also the authorizing entity of a charter school, disputes between the school district and the charter school regarding an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article shall be resolved using the dispute resolution process identified in the school’s charter. If either party does not want to resolve the dispute in the manner identified in the school’s charter, or if the school district is not the charter school’s authorizing entity, then the following steps apply to resolve the dispute:

(1) The first step in the dispute resolution process is:

(A) If the charter school initiates the dispute resolution process, it shall bring the dispute before the school district’s governing board, and the district governing board shall respond within 30 days or at the conclusion of the governing board’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(B) If the school district initiates the dispute resolution process, it shall bring the dispute before the charter school’s governing authority as identified in the charter, and the school’s governing authority shall respond within 30 days or at the conclusion of the governing authority’s next regularly scheduled meeting at which the matter can be appropriately noticed for action, whichever is earlier. 

(C) If a school district governing board or charter school governing authority response pursuant to subdivision (c)(1) does not resolve the dispute, or if a response is not received within 30 days, the party initiating the dispute resolution process shall notify the other party (responding party) in writing that it intends to proceed with the second step of the dispute resolution process.

(2) The second step in the dispute resolution process is mediation, but it is applicable only if agreeable to both parties. If mediation is not agreeable to both parties, the third step in the dispute resolution process applies. Mediation consists of the following:

(A) The initiating party shall select a mediator, subject to the agreement of the responding party. If, though agreeing to mediation, the parties are unable to agree upon a mediator, the CDE shall be requested by the initiating party to appoint a mediator within seven days to assist the parties in resolving the dispute. The mediator shall meet with the parties as quickly as possible.

(B) Within seven days of the selection or appointment of the mediator, the party initiating the dispute resolution process shall prepare and send to both the responding party and the mediator a notice of dispute that shall include the following information:

(i) The name, address, and phone numbers of designated representative of the parties;

(ii) A statement of the facts of the dispute, including information regarding the parties’ attempts to resolve the dispute;

(iii) The specific sections of the statute or regulations that are in dispute; and

(iv) The specific resolution sought by the initiating party.

(C) Within seven days of receiving the information specified in subdivision (c)(2)(B), the responding party shall file a written response.

(D)(i) The mediation procedure shall be entirely informal in nature. However, copies of exhibits upon which either party bases its case shall be shared with the other party. The relevant facts should be elicited in a narrative fashion to the extent possible, rather than through examination and cross-examination of witnesses. The rules of evidence will not apply and no record of the proceedings will be made.

(ii) If an agreement is reached, the agreement shall be reduced to writing and shall be signed by the school district and the charter school. The agreement shall not set a precedent for any other case.

(iii) If the school district and the charter school fail to meet within the specified time line, have not reached an agreement within 15 days from the first meeting held by the mediator, or if the mediator declares the parties at impasse, the mediation is terminated, and the parties proceed to the third step in the dispute resolution process.

(E) The costs of the mediation are divided equally by the two parties and paid promptly.

(3) The third and final step in the dispute resolution process is immediate resolution. Immediate resolution consists of the following:

(A) The party initiating the dispute resolution process shall request the CDE to immediately resolve the dispute. CDE, at its discretion, shall take either of the following actions, balancing in that decision its determination of the method that will be less expensive and more expeditious:

(i) Submit the matter to the Office of Administrative Hearings (OAH) for consideration and resolution by an administrative law judge.

(ii) Prepare within five working days a list of five charter school facility arbitrators. Beginning with the responding party, the parties shall alternatively strike names from the list until only one name remains. Striking names from the list shall occur within five days of the receipt of the list by the responding party. The initiating party shall contact the CDE regarding the selection of the arbitrator. Arbitration shall be scheduled and conducted as quickly as possible following the selection of the arbitrator.

(B) Prior to the administrative hearing or the arbitration, the parties shall meet to attempt to frame the issue or issues to be submitted to the administrative law judge or arbitrator, share all evidence, determine whether a court reporter is necessary, and attempt to settle the dispute, if possible.

(C) The administrative law judge or arbitrator shall hold an administrative hearing or arbitration concerning the dispute and render a decision. Both parties shall comply with the decision. The administrative law judge or arbitrator is empowered to include the award of any remedies he or she determines to be reasonable, proper, and in compliance with Education Code section 47614 and this article.

(D) Unless otherwise specified by the administrative law judge or arbitrator, all costs of the administrative hearing or arbitration, including, but not limited to, the fees of the OAH or the arbitrator’s fees, per diem, travel, and subsistence expenses, and the cost, if any, of a hearing room and transcription of the hearing, shall be divided equally by the school district and the charter school and paid promptly.

(E) Only after the administrative procedures established in this section have been exhausted may judicial review be sought regarding a dispute related to an alleged violation, misinterpretation, misapplication, or failure to comply with Education Code section 47614 or this article.

(F) If judicial review is sought of a decision rendered pursuant to subdivision (c)(3)(C), it shall be incumbent upon the party pursuing judicial review to establish conclusively that the decision does not comply with a provision of Education Code section 47614 or of this article


