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	July 15, 2013 


	TO:
	MEMBERS, State Board of Education


	FROM:
	TOM TORLAKSON, State Superintendent of Public Instruction


	SUBJECT:
	Update of Special Education Regulations–Amendments to the California Code of Regulations, Title 5, Sections 3001-3088.


Summary of Key Issues

The regulations implementing special education and related services for children ages birth to 22 in California have not been substantially updated since 1987. In the past 25 years, state statutes and federal statutes and regulations have continued to change, and the federal Individuals with Disabilities Education Act (IDEA) has been reauthorized twice. 

In 2010, the Special Education Division (SED) began an internal process for reviewing and updating 5 California Code of Regulations (CCR), sections 3001–3088. In 
August 2012, pursuant to Title 1, CCR, Section 100, the California Department of Education (CDE), SED, sought from the Office of Administrative Law (OAL) approval for proposed technical, non-substantive amendments to the regulations under review. In September 2012, the OAL approved technical, non-substantive amendments to 51 regulatory sections that were updated in the CCR. These amendments were also posted to the CDE Web site at http://www.cde.ca.gov/sp/se/ac/.
On October 15, 2012, the SED solicited—by e-mail through the division’s established mailing lists—assistance and advice from hundreds of education stakeholders regarding which sections of the existing regulations they thought should be maintained, amended, deleted, or added. The SED received responses from ten persons, and these responses were compiled into one document, which was provided to the Advisory Commission on Special Education (ACSE).

Pursuant to California Education Code (EC) Section 33595, the ACSE is mandated to “comment publicly on any rules or regulations proposed by the state regarding the education of individuals with exceptional needs.” During the ACSE’s January 2013 meeting, and in preparation for the ACSE’s March 2013 meeting, SED staff provided the commissioners with an information package that contained the draft amendments to the regulations, the draft initial statement of reasons, a compilation of public comments received so far, and information about the rulemaking process. 

A second informal public comment period was also conducted from December 28, 2012, through February 15, 2013. The SED staff, in partnership with the ACSE, once again contacted hundreds of education stakeholders, including additional Special Education Administrators and County Offices (SEACO) and Special Education Local
Plan Areas (SELPAs), and asked them to provide the ACSE with comments on the proposed amended regulations. This round of comments was provided to all of the commissioners on February 21, 2013, in anticipation of the ACSE’s March 2013 meeting. 

On March 6, 2013, the ACSE deliberated on the proposed amendments to 5 CCR sections 3001–3088 and provided the SED with its comments, many of which were incorporated into the regulatory package. The ACSE approved a motion that the CDE should forward the proposed regulations to the SBE for approval to commence the formal rulemaking process. 

On May 9, 2013, the SBE approved the commencement of the rulemaking process. During a 45-day public comment period from May 25, 2013, through July 8, 2013, the CDE received 314 public comments from 85 individuals and organizations. 

Despite an extensive outreach effort over a 10-month period that included communications with hundreds of educators and stakeholders and two meetings of the ACSE, 12 persons and/or child advocacy organizations were surprised to learn of the 45-day public comment period and expressed concerns about being prepared to provide comments within the legal timeframe. These individuals and organizations requested extensions of the public comment period, in one case of up to at least 90 days longer. 

After much consultation with the CDE Legal Office and Regulations Office, the SED determined that an extension of the public comment period was unwarranted. Subsequently, the division received hundreds of comments from the individuals and child advocacy organizations that were previously concerned about meeting the timeline. Further, many of these same individuals attended the formal public comment hearing on July 8, 2013, where they provided the CDE SED with their comments in person and again in writing.

Staff in the Special Education Division is now working to respond to all of these comments by writing the Final Statement of Reasons. The staff work involved also includes reviewing each of the substantive changes that have been recommended. For example, in reference to infants’ and toddlers’ qualifying under the criterion of developmental disability, and in reference to ensuring that parents receive translated versions of their student’s individualized education program (IEP) as needed. 

In its agenda item for the November meeting, the Special Education Division will ask the State Board of Education to approve that the latest iteration of the regulations be circulated for a 15-day public comment period in response to accepted requests for substantive amendments that the public made during the public comment period and to submit the final regulations packet to the OAL for promulgation. 

Attachment(s)
None
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