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PROTOTYPE

FOOD SERVICE CONSULTING CONTRACT
I. INTRODUCTION

I.1. Date of and Parties to the Contract. This Consulting Contract (the “Contract”), dated ______________ is entered into by and between NAME, hereafter called the School Food Authority (“SFA”) and NAME, a Food Service Consulting Company, hereafter called the “Consultant.”
I.2. Purpose of Contract. This Contract sets forth the terms and conditions upon which the SFA retains the CONSULTANT to provide food service consulting assistance for the SFA’s nonprofit and a la carte food service program for the SFA’s students, employees, visitors, and guests.

I.3. Term and Termination. The term of the contract shall be for a period of one year commencing on [ENTER DATE] and terminating on [ENTER DATE]. By mutual agreement, the parties may renew this Contract for up to four consecutive one-year renewal periods. Either party may terminate this Contract at any time upon sixty-day written notice. Title 7, Code of Federal Regulations (7 CFR) 210.16(d) and California Education Code (EC) Section 45103.5
I.4. Substantive Changes to Contract. Any provisions, including adjustments to payments and renegotiation of price terms as outlined in Section VIII.5 of this Contract that will result in a substantive increase to this contract or any proposed renewals of this Contract may, at the determination of the California Department of Education, void this Contract and may require the SFA to rebid the Contract. Examples of substantive changes which could require the SFA to rebid the contract include: the addition of a program; a major shift in responsibilities for SFA/CONSULTANT staff; and a Contract modification that changes the scope of the Contract or increases the Contract amount by more than the applicable federal, State, or local small purchase threshold. 7 CFR 3016.36(g)(2)(iv)
II. RELATIONSHIP OF THE PARTIES 
II.1. During the term of this Contract, CONSULTANT will provide consulting services (the “Services”) to the SFA as described on Exhibit A attached to this Contract. CONSULTANT shall use CONSULTANT’s best efforts to perform the Services in a manner satisfactory to the SFA. CONSULTANT shall devote at least ______% of CONSULTANT’s time to performance of the Services.
II.2. CONSULTANT’s relationship with the SFA will be that of an independent consultant and not that of an employee or supervisor. CONSULTANT will not be eligible for any employee benefits, nor will the SFA make deductions from payments made to CONSULTANT for taxes, all of which will be CONSULTANT’s responsibility. CONSULTANT agrees to indemnify and hold the SFA harmless from any liability for, or assessment of, any such taxes imposed on the SFA by relevant taxing authorities. CONSULTANT will have no authority to enter into contracts that bind the SFA or create obligations on the part of the SFA. EC Section 45103.5
II.3. The CONSULTANT, as an independent consultant, shall have no authority to operate or supervise employees operating the National School Lunch Program ("NSLP"), and/or School Breakfast Program ("SBP"), Meal Supplements in the National School Lunch Program, and/or Special Milk Program ("SMP"). EC Section 45103.5
II.4. All services to be performed by CONSULTANT will be as agreed between CONSULTANT and the SFA. CONSULTANT will be required to report to the SFA concerning the services performed under this Contract. The nature and frequency of these reports will be left to the discretion of the SFA.

II.5. The CONSULTANT agrees to assume full responsibility for the payment of all contributions, assessments, both state and federal, as to all employees engaged by it in the performance of this Contract.

II.6. The CONSULTANT agrees to furnish the SFA, upon request, a certificate or other evidence of compliance with state or federal laws regarding contributions, taxes, and assessments on payroll.

II.7. The SFA shall retain control of the school food service account and overall financial responsibility for the school nutrition program. 7 CFR 210.16(a)(4), 7 CFR 210.9(b)(1) and EC 45103.5
III. FOOD SERVICE PROGRAM 
III.1. The SFA shall ensure that the food service operation is in conformance with the SFA’s Agreement with the State and will monitor the food service operation through periodic on-site visits. 7 CFR 210.16(a)(2) and 7 CFR 210.16(a)(3)
III.2. The SFA shall retain control of the quality, extent, and general nature of the food service operation; and establish all program and non-program meal and a la carte prices. 7 CFR 210.9(b)(1), 7 CFR 210.16(a)(4), and EC 45103.5
III.3. The CONSULTANT shall comply with the rules and regulations of the California Department of Education and the United States Department of Agriculture (USDA), and any additions or amendments thereto, including but not limited to, Title 7 of the Code of Federal Regulations (CFR) Parts 210, 215, 220, 245, 250 225, 3016, and/or 3019; and USDA, Food and Nutrition Services instruction and policy, as applicable. 
III.4. The SFA shall retain responsibility for developing the meal pattern for students with disabilities when their disability restricts their diet, and for those non-disabled students who are unable to consume the regular lunch because of medical or other special dietary needs.  

III.5. The CONSULTANT shall not incur any expenses on behalf of the SFA. EC 45103.5
III.6. The SFA shall retain signature authority for the food services application, Agreements, Free and Reduced Price Policy Statement, monthly Claim for Reimbursement, reports, program renewal, the verification of applications, letters to households, and all correspondence to the CDE relating to the meal programs. 7 CFR 210.16(a)(5) and EC Section 45103.5
III.7. The SFA shall be responsible for the establishment and maintenance of the free and reduced price meals eligibility roster. EC Section 49558 and EC 45103.35
III.8. The CONSULTANT will provide consultative assistance to the SFA in developing an accurate point of service meal/milk counting system. Such meal/milk counting system must eliminate the potential for the overt identification of free and reduced price eligible students under 7 CFR Part 245.8. 

III.9. The SFA shall be responsible for the development, distribution, and collection of the parent letter and Application For Free and Reduced Price Meals and/or Free Milk. EC Section 49558 and  EC 45103.5
III.10. If the SFA utilizes direct certification of eligibility, the SFA shall be responsible for obtaining at least annually the direct certification list. EC Section 49558 and EC 45103.5
III.11. The SFA shall be responsible for the determination of eligibility for free and reduced price meals and free milk and will not disclose the eligibility status of individual students or confidential information provided on the Application for Free or Reduced Price Meals to the CONSULTANT. EC Sections 49558 and EC 45103.5
III.12. The SFA shall be responsible for conducting any hearings related to determinations regarding eligibility for free and reduced price meals and free milk. EC Section 45103.5 and EC 49558
III.13. The SFA shall be responsible for verifying applications for free and reduced price meals as required by federal regulations. EC Section 45103.5 
III.14. The CONSULTANT shall cooperate with the SFA in promoting nutrition education as requested by the SFA.
IV. USDA DONATED FOOD

IV.1. The SFA shall retain title to all USDA donated food. 7 CFR 210.16(a)(6)
IV.2. The CONSULTANT is prohibited from entering into any processing contracts on behalf of the SFA that utilize USDA donated food. 

EC 45103.5 

V. MEALS

V.1. The SFA shall retain sole control of the preparation, delivery, and service of meals. EC 45103.5
VI. BOOKS AND RECORDS  

VI.1. The SFA and the CONSULTANT must provide all documents as necessary for an independent auditor to conduct the SFA's single audit.  

7 CFR 210.16(c)(1)

VI.2. Books and records of the CONSULTANT pertaining to the Child Nutrition Program operations shall be made available, upon demand, in an easily accessible manner for a period of three (3) years from the date of final payment, for audit, examination, excerpts and transcriptions by the SFA and/or any state or federal representatives and auditors. 

VI.3. If audit findings regarding the CONSULTANT's records have not been resolved within the three (3) year record retention period, the records must be retained beyond the three (3) year period, for as long as required for the resolution of the issues raised by the audit.  

VI.4. The CONSULTANT shall not remove state or federally required records from SFA premises upon contract termination. 

VII. MONITORING 

VII.1. The CONSULTANT shall monitor the food service operation of the SFA through periodic on-site visits in order to develop recommendations for improvement of the food service. 
VIII. FINANCIAL PAYMENTS & TERMS

VIII.1. In consideration of performance of the specified services in a satisfactory manner, the SFA agrees to pay the CONSULTANT a consulting fee in an amount of $ ______________ per month. The consulting fee shall include wages, taxes, benefits, and corporate supervision of the CONSULTANT. It shall also include financial reporting and analysis, field auditing, and marketing assistance. Expenses paid by the CONSULTANT and not charged to the SFA or the food-service operation, which are unallowable include reports filed to the State and corporate income tax.
VIII.2. In addition, the SFA agrees to pay an incentive fee of $_______________ per meal for each meal served over the SFA established threshold. The threshold will be set at the average number of meals served by the SFA as of the beginning date of this contract and will be adjusted monthly. 
VIII.3. In addition, the SFA agrees to reimburse the CONSULTANT for food service program travel and mileage costs incurred by the CONSULTANT arising from performance of this agreement. 
VIII.4. The CONSULTANT shall submit monthly invoices for the consulting fee and food service program travel and mileage costs incurred by the CONSULTANT arising from performance of this agreement by the fifteenth (15th) day of the next month and shall reflect all activity for the previous calendar month. Invoices submitted to the SFA by the CONSULTANT will be paid according the SFA’s “Accounts Payable Cut-Off Schedule.” If invoices are received in the SFA’s Accounting Department by the cut-off-date, and they pass audit, payment will be made on the release date listed on the schedule. The CONSULTANT will be notified immediately of any invoice that does not pass audit. The SFA shall pay all amounts when due, but if the SFA does not make a payment when due, no interest shall be charged by the CONSULTANT on that past due receivable, pursuant to Title 7, Code of Federal Regulations (7 CFR) Section 210.16(c).
VIII.5. The renegotiation of price terms under this agreement is permitted only upon the occurrence of unpredictable, unexpected conditions beyond the control of the parties. If those conditions create a significant and material change in the financial assumptions upon which the price terms of this agreement are based, then those price terms so affected may be renegotiated by the parties. Renegotiation of price terms under such conditions must be mutual, and any changes in price terms must be agreed upon by both parties. Any adjustments so negotiated and agreed upon must accurately reflect the change in conditions. The occurrence of contingencies that are foreseeable and predictable, but not certain, should be calculated into the defined price terms to the extent possible, with the goal of minimizing the need for renegotiation of price terms during the term of the agreement. Substantive changes to the Contract will require the SFA to rebid the Contract as outlined in Section 1.4 of this Contract.
IX. USE OF ADVISORY GROUP/MENUS 

IX.1. The SFA will be responsible for the establishment and maintenance of an advisory board comprised of students, teachers, and parents to assist in menu planning. The CONSULTANT shall participate in the meetings of this advisory board. 7 CFR 210.16(a)(8) 

X. USE OF FACILITIES, INVENTORY, EQUIPMENT & STORAGE 
X.1. The SFA will make available without any cost or charge to the CONSULTANT, area(s) of the premises agreeable to both parties in which the CONSULTANT shall render its services. The SFA shall provide the CONSULTANT with local telephone service. 

X.2. The SFA shall not be responsible for loss or damage to equipment owned by the CONSULTANT and located on the SFA premises. 
X.3. The CONSULTANT shall notify the SFA of any equipment belonging to the CONSULTANT on SFA premises within ten (10) days of its placement on SFA premises. 
X.4. The SFA shall have access, with or without notice, to all of the SFA's facilities used by the CONSULTANT for purposes of inspection and audit. 
XI. GENERAL TERMS AND CONDITIONS
XI.1. Conflicts with this Contract. CONSULTANT represents and warrants that neither CONSULTANT nor any of CONSULTANT’s partners, employees or agents is under any pre-existing obligation in conflict or in any way inconsistent with the provisions of this Contract. CONSULTANT warrants that CONSULTANT has the right to disclose or use all ideas, processes, techniques and other information, if any, which CONSULTANT has gained from third parties, and which CONSULTANT discloses to the SFA in the course of performance of this Contract, without liability to such third parties. CONSULTANT represents and warrants that CONSULTANT has not granted any rights or licenses to any intellectual property or technology that would conflict with CONSULTANT’s obligations under this Contract. CONSULTANT will not knowingly infringe upon any copyright, patent, trade secret or other property right of any former client, employer or third party in the performance of the services required by this Contract.
XI.2. Trade Secrets. The CONSULTANT shall designate any information it considers confidential or proprietary, including recipes, surveys and studies, management guidelines, operating manuals, and similar documents which it regularly uses in the operation of the CONSULTANT’s business or which it develops independently during the course of this Contract. Information so designated and identified shall be treated as confidential by the SFA, and the SFA shall exercise the same level of care in maintaining the confidences of the CONSULTANT as it would employ in maintaining its own confidences. All such recipes, files, records, compilations, manuals, and similar items shall remain the exclusive property of the CONSULTANT and shall be returned to the CONSULTANT immediately upon termination of this agreement. The SFA shall have no right to the use of trademarks, service marks, copyrights, or trade names of the CONSULTANT following termination of the Contract. The CONSULTANT shall remove all evidence of its trade names and registered trademarks within thirty (30) days after termination of this Contract.
Similarly, the SFA shall designate any information it considers confidential or proprietary, including recipes, surveys and studies, management guidelines, operating manuals, and similar documents that it regularly uses in its operations or which it develops in the course of this contract. Information so designated and identified shall be treated as confidential by the CONSULTANT, and the CONSULTANT shall exercise the same level of care in maintaining the confidences of the SFA as it would employ in maintaining its own confidences. All such recipes, files, records, compilations, manuals, and similar items shall remain the exclusive property of the SFA and shall be returned to the SFA immediately upon termination of this agreement. The CONSULTANT shall have no right to the use of trademarks, service marks, copyrights, or trade names of the SFA following termination of this agreement.

The SFA shall retain rights to any recipes, surveys and studies, management guidelines, operating manuals, and similar documents that are developed pursuant to this agreement at the request of or through the funding provided by the SFA. Notwithstanding, the SFA shall retain royalty-free, nonexclusive and irrevocable license to reproduce, publish, or otherwise use, and to authorize others to use, for government purposes any such information and documents.
XI.3. Controls. The SFA shall retain control of the nonprofit school food service account and overall financial responsibility for the operation of the nonprofit food service.  The SFA shall retain control for the establishment of all prices, including price adjustments, for meals served under the nonprofit school food service account, e.g., pricing for reimbursable meals, a la carte service including vending machines, and adult meals.
XI.4. Amendments and Waivers. Any term of this Contract may be amended or waived only with the written consent of the parties. 

XI.5. Sole Agreement. This Contract, including the Exhibits hereto, constitutes the sole agreement of the parties and supersedes all oral negotiations and prior writings with respect to the subject matter hereof. 
XI.6. Notices. Any notice required or permitted by this Contract shall be in writing and shall be deemed sufficient upon receipt, when delivered personally or by courier, overnight delivery service or confirmed facsimile, 48 hours after being deposited in the regular mail as certified or registered mail (airmail if sent internationally) with postage prepaid, if such notice is addressed to the party to be notified at such party’s address or facsimile number as set forth below, or as subsequently modified by written notice. 

XI.7. Choice of Law. The validity, interpretation, construction and performance of this Contract shall be governed by the laws of the State of California, without giving effect to the principles of conflict of laws. 
XI.8. Availability of Funds. Every payment obligation of the SFA under this Contract is conditioned upon the availability of funds appropriated or allocated for the payment of such obligation.  If funds are not allocated and available for the continuance of this Contract, this Contract may be terminated by the SFA at the end of the period for which funds are available.  No liability shall accrue to the SFA in the event this provision is exercised, and the SFA shall not be obligated or liable for any future payments or for any damages as a result of termination under this paragraph.
XI.9. Severability. If one or more provisions of this Contract are held to be unenforceable under applicable law, the parties agree to renegotiate such provision in good faith.  In the event that the parties cannot reach a mutually agreeable and enforceable replacement for such provision, then (1) such provision shall be excluded from this Contract, (2) the balance of the Contract shall be interpreted as if such provision were so excluded and (3) the balance of the Contract shall be enforceable in accordance with its terms. 

XI.10. Counterparts. This Contract may be executed in counterparts, each of which shall be deemed an original, but all of which together will constitute one and the same instrument. 
XI.11. Arbitration. Any dispute or claim arising out of or in connection with any provision of this Contract, excluding Section 8 and 10 hereof, will be finally settled by binding arbitration in accordance with the rules of the American Arbitration Association by one arbitrator appointed in accordance with said rules.  The arbitrator shall apply California law, without reference to rules of conflicts of law or rules of statutory arbitration, to the resolution of any dispute.  Judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction thereof.  Notwithstanding the foregoing, the parties may apply to any court of competent jurisdiction for preliminary or interim equitable relief, or to compel arbitration in accordance with this paragraph, without breach of this arbitration provision. This Section shall not apply to the Confidentiality Agreement. 

XI.12. Advice of Counsel. Each party acknowledges that, in executing this Contract, such party has had the opportunity to seek the advice of independent legal counsel, and has read and understood all of the terms and provisions of this Contract.  

XI.13. Indemnity. Unless otherwise expressly provided, the SFA and the Consultant shall remain responsible for all claims, liability, loss, and expense, including reasonable costs, collection expenses, and attorney’s fees incurred, which arise by reasons of negligent or wrongful act or omission of the party, its agents, or its employees in the performance of its obligations under this Contract.
XI.14. Sanctions. For breach of the Contract and associated benefits: (INSERT SANCTIONS)
XI.14.1. The SFA shall immediately notify the California Department of Education of any termination action and the reason for termination.

XI.14.2. If the CONSULTANT causes the breach, the CONSULTANT assumes liability for any and all damages, including excess cost to the SFA in procuring similar services, and is liable for administrative, contractual and legal remedies as applicable.

ASSURANCES

CONSULTANT shall comply with Title VI of the Civil Rights Act of 1964, as amended; USDA regulations implementing Title IX of the Education Amendments; Section 504 of the Rehabilitation Act of 1973; and any additions or amendments. 

The SFA and CONSULTANT shall comply with all applicable standards, orders, or regulations issued:

Section 306 of Clean Air Act (42 USC 1857[h]), Section 508 of the Clean Water Act (33 USC 1368), Executive Order 117389 and Environmental Protection Agency regulations 40 CFR Part 15, et seq.   Environmental violations shall be reported to the United States Department of Agriculture and the US EPA Assistant Administrator for Enforcement, and the CONSULTANT agrees not to utilize a facility listed on the EPA’s “List of Violating Facilities.”

Debarment Certification. The CONSULTANT shall complete and submit to the SFA with the CONSULTANTS bid or proposal the US Department of Agriculture Certification Regarding Debarment.  The certification must accompany any subsequent (4) additional one-year renewals.  (7 CFR 3017.510).  Bids or proposals that do not include this certification will not be accepted for consideration of contract award. 

Lobbying. Pursuant to 31 USC 1352 the CONSULTANT shall complete and submit to the SFA with the CONSULTANTS bid or proposal a Certification Regarding Lobbying and a Disclosure of Lobbying Activities to the SFA (Appendix A:  7 CFR Part 3018). The certification and Disclosure must accompany any subsequent (4) additional one-year renewals. (7 CFR 3017.510). Bids or proposals that do not include this certification will not be accepted for consideration of contract award. 

Energy Policy and Conservation Act (OMB Circular A-102, Attachments O, paragraph 14.j)

The SFA and the CONSULTANT shall recognize mandatory standards and policies relating to energy efficiency which are contained in the state conservation plan issued in compliance with the Energy Policy and Conservation Act.

Contract Work Hours and Standards Act Compliance (OMB Circular No. A-102, Attachment O, paragraph 14.f) In performance of this Contract, the CONSULTANT shall comply with Sections 103 and 107 of the Contract Work Hours and Safety Standards Act. 

The parties agree to the terms of this Contract and have executed this Contract on the respective dates set forth below.

	Signature of Food Service Consulting Company’s Authorized Representative
	
	Title
	
	Date

	
	
	
	
	

	
	
	
	
	

	Signature of School Food Authority’s Authorized Representative
	
	Title
	
	Date


FOOD SERVICE CONSULTING CONTRACT

EXHIBIT A

Services to be provided by consultant:

A. Consultant will render the services described below:

1. Consultant shall provide food services consulting assistance to SFA to enable the SFA’s food service staff to operate a financially self-sufficient program that meets the daily nutritional needs of students, provides palatable, attractive, and acceptable meals serving under the best conditions of sanitation, and complies with all federal, state, and local laws, regulations, and policies.

2. The SFA may request that the Consultant provide any or all of the following services:

 FORMCHECKBOX 

Evaluate food service systems, making recommendations for a conformance level that will provide nutritionally adequate, acceptable quality food and a financially sound and self-sufficient program.

 FORMCHECKBOX 

Evaluate the food service operation to ensure that the organization complies with federal, state, and local regulations.
 FORMCHECKBOX 

Plan, organize, and conduct orientation and in-service educational programs for food service personnel.

 FORMCHECKBOX 

Render advice regarding equipment requirements for new or renovated food service facilities.

 FORMCHECKBOX 

Recommend standards for sanitation, safety, and security in food service, including checks on actual operation.

 FORMCHECKBOX 

Develop menu patterns and price structure.

 FORMCHECKBOX 

Consult and counsel with senior food service workers regarding selection and procurement of food including surplus commodity foods to meet optimal nutrition. Recommend innovative and productive practices.

 FORMCHECKBOX 

Develop and provide analysis and interpretation of pertinent record systems related to the needs of the organization.

 FORMCHECKBOX 

Consult with the administration team concerning the food service operation of the SFA to include planning, budgeting, purchasing, and cost control.

 FORMCHECKBOX 

Visit school cafeterias to evaluate food preparation, presentation and acceptance; make recommendations for improvement.

 FORMCHECKBOX 

Interpret, evaluate, and share with district staff pertinent current research materials relating to food services.

 FORMCHECKBOX 

Maintain effective verbal and written communications and public relations inter and intra-departmentally.

Services to be provided by SFA:

A. SFA will prepare and furnish to consultant upon request such information as is reasonably necessary to the performance of consultant’s work under this Contract.

B. SFA will provide general orientation for the consultant to the district including its staff, policies, and recording systems, etc.

C. SFA will provide suitable space, equipment, and materials.
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