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California Department of Education 
Report to the Governor, the Legislature, and the State Board of Education 
2011 Annual Report of Waiver Activity 
Executive Summary
California Education Code Section (EC) 33053 requires the California Department of Education (CDE) to submit an Annual Report of Waiver Activity to the Governor, the Legislature and the State Board of Education (SBE) and make the report available to local agencies.

A waiver is an alternative to a legal requirement or prohibition for which no other remedy is apparent. General Waivers are authorized by California EC sections 33050–33053 and permit the SBE to waive most EC sections or California Code of Regulations, Title 5. Specific Waivers and Petitions are authorized as part of a statute for some or all particular sections of the EC. The SBE also has some authority to grant Federal Waivers of parts of the federal No Child Left Behind Act (NCLB).

The report shows the total number of waiver requests received from January 1, 2011, until December 31, 2011. The report also describes the types of waivers received, the dispositions of those waivers, and brief descriptions of the major type of waiver requests received. Each waiver request submitted from local educational agencies (LEAs) is logged into the Waiver Office database. 

In 2011, a total of 893 waivers were processed, of which 670 were approved, 27 were denied, and 106 were withdrawn. No formal action was taken on a total of 90 waivers. The number of waiver requests approved in 2011 decreased by 28 percent, 350 fewer than in 2010. The Waiver Office processed an average of 75 waiver requests each month in 2011.

If you have any questions regarding this report, please contact Mary Prather, Administrator, Executive Office, by phone at 916-319-0266 or by e-mail at mprather@cde.ca.gov.

You can find this report on the CDE Waiver Reports Web page at http://www.cde.ca.gov/re/lr/wr/waiverreports.asp. If you need a copy of this report, please contact the Waiver Office by phone at 916-319-0824 or e-mail at waiver@cde.ca.gov.

California Education Code (EC) Section 33053 states that the:

Department of Education shall annually submit a report to the Governor, Legislature, California State Board of Education, and make the report available to the superintendent and board president of each school district and county office of education. This report shall include a description of the number and types of waivers requested of the board, the actions of the board on those requests, and sources of further information on existing or possible waivers.

This report identifies the number of general and specific waiver requests or instructional materials petitions received from January 1, 2011, to December 31, 2011. These waiver requests are for both state and federal statutes and state regulations. Waiver requests are heard by the State Board of Education (SBE) during regularly scheduled meetings. 

The report also describes the types of waivers received from local educational agencies (LEAs) and the dispositions of those waivers. Each waiver request submitted from a school district or county office of education (COE) is logged into the California Department of Education (CDE) Waiver Office database. 

	Waiver Requests for 2011

	644
	General Waivers

	176
	Specific Waivers

	72
	Federal Waivers

	1
	Instructional Materials Petitions

	893
	Total Number Received

	
	

	Dispositions of 2011 Waiver Requests
	Percentage

	670
	Waivers Approved
	75%

	27
	Waivers Denied
	  3%

	106
	Waivers Withdrawn
	12%

	90
	Waivers with No Formal Action Taken
	 10%

	893 
	Total Number 


In 2011, 893 waiver requests were received, 350 fewer than in 2010. This represents a 28 percent decrease.
In 2011, the SBE received 644 general waiver requests. Of those, 27 (three percent) were denied. Additionally, 106 (12 percent) general waivers were withdrawn for various reasons by the requesting district. The denial percentage remains low from year to year and is at three percent this year. However, some waiver requests that the CDE recommends for denial are often withdrawn by the district before the SBE meeting, preventing formal denial by the SBE. 

In 2011, no action was taken on 90 waiver requests. These waivers included requests to waive EC sections that cannot be waived by statute, waivers that were unnecessary due to a permissive statute, the existence of formerly approved waivers that have attained permanent status, and 87 open enrollment waiver requests.
Purpose and Types of Waivers

General Waivers

The purpose of a general waiver is to provide flexibility to a school district or COE without undermining the basic intent of the law. Under the SBE’s general waiver authority, EC sections 33050–33053, the governing board of a school district and COE may request a waiver of most parts of the EC and California Code of Regulations, Title 5 (5 CCR). Charter schools are required to go through their authorizing agency to request waivers under the current statute. 

Non-waivable sections designated in EC Section 33050(a)(1) through (20) include sections dealing with apportionment, school facilities, financial management and control, and kindergarten through grade three (K─3) class size reduction. Other sections of the EC are also specifically excluded from the SBE waiver authority through specific language within the same section or article. In order to deny a general waiver, the SBE must cite one of seven reasons found in EC Section 33051(a):

The state board shall approve any and all requests for waivers except in those cases where the board specifically finds any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. (4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.
Specific Waivers

A specific waiver offers the same flexibility to districts and COEs but has a different process for approval. Some specific waiver requests do not require a school site council meeting, collective bargaining unit participation, or parental notice to be included in the waiver request. Spread throughout the EC, specific waiver authorities are limited in scope to a particular chapter, section, or area of the code. Charter schools may submit Instructional Time Penalty waivers without going through their authorizing district.  

Federal Waivers
Since 2002, the federal No Child Left Behind (NCLB) Act, Title I, has allowed the SBE to grant waivers of portions of that federal statute. The SBE has been designated as the state educational agency for purposes of these waivers. These waiver authorities are found throughout the entire federal statute, similar to the specific waivers of California statute. Charter schools may also submit Carl Perkins Career and Technical Education Improvement Act of 2006 (Public Law 109-270) waivers without going through their authorizing district.  

Analysis of Some Types of Waivers Received 

SBE waivers offer flexibility in the implementation of programs to meet the needs of students that cannot be met under mandated statutes and regulations. Large numbers of waiver requests related to a specific EC provision indicates the possible need for legislative change. 

Class Size Penalties (Education Codes sections 41376 and 41378)
Districts may request a waiver of the requirement and the penalties assessed. In 2010, a total of 92 waivers were received. In 2011, the CDE saw a slight decrease in these waivers and received 70. In 2012, the CDE expects this number to go higher given budget projections.

LEAs are increasingly applying for waivers related to class-size requirements. Due to budget constraints, districts are laying off teachers, and many districts are increasing the number of students in each classroom. The statute written in 1964, EC Section 41376, included penalties for LEAs if class size goes above certain levels in kindergarten through grade eight (K–8). 

Educational Interpreter Regulations Waivers (5 CCR Section 3051.16[b][3])
Waiver requests related to educational interpreter regulations slightly decreased in 2011. LEAs are required by current state regulations, 5 CCR Section 3051.16(b)(3), to hire educational interpreters for deaf and hard of hearing students who meet the specific qualification standards. 

Since many educational interpreters throughout the state have found it difficult to meet these standards, waiver requests continue to be submitted on their behalf. The Waiver Office received a total of 34 requests in 2011 compared to 109 in 2010. Of the 34 waiver requests of this type, 24 were approved, 5 were denied, and 5 were withdrawn. Due to the CDE’s work with LEAs and COEs, Interpreter waivers are significantly down. The Waiver Office anticipates a continued need for this type of waiver, mostly for newly hired interpreters. 
Quality Education Investment Act (Education Code Section 52055.740)
The Quality Education Investment Act (QEIA) is a program that provides additional funding to the lowest performing schools and schools with a valid 2005 Academic Performance Index (API) that are ranked in deciles 1 or 2 to increase student achievement. This program was developed and implemented as settlement Eliezer Williams, et al., vs. State of California, et al.
The QEIA funding requires a number of programmatic changes, the most prominent being a reduction of class size by five students compared to the class size in 2005–06, or to 25 students, whichever is lower. The calculation is done by grade level, as each grade level has a target average class size based on QEIA Class Size Reduction rules. 

For small schools with a single classroom at each grade level, some grade level targets may be unsustainable. For example, a school that had a classroom at one grade with a comparatively small number of students (e.g., 15 students) in 2005–06 resulted in an exceptionally small class size target in 2009–10. Another common request for waivers of this statute is related to situations in which an exceptionally small number of students at one grade level, which artificially depressed the class size for that particular grade, shifts up annually while the target for each grade level remains static, exacerbating the challenge of meeting specific grade level targets.
Class Size Reduction (Total received: 48)
Schools participating in the QEIA were monitored by their COEs for compliance with program requirements, including Class Size Reduction (CSR), for the first time at the end of the 2008–09 school year. At that time, LEAs were required to demonstrate one-third progress toward full implementation of program requirements. Monitoring for compliance with second-year program requirements was completed to ensure that schools made two-thirds progress toward full implementation in the 2009–10 school year. QEIA schools were required to demonstrate full compliance with all program requirements at the end of the 2010–11 school year.

The QEIA schools are required to reduce class sizes by five students compared to class sizes in the base year (either 2005–06 or 2006–07), or to an average of 25 students per classroom, whichever is lower, with no more than 27 students per classroom regardless of the average classroom size. The calculation is done by grade level, as each grade level has a target average class size based on QEIA CSR rules. For small schools with a single classroom at each grade level, some grade level targets may be very low. If, for example, a school had a single grade four classroom of 15 students in 2005–06, the school’s target QEIA class size for grade four is 10 students. Absent a waiver, an unusually low grade level target may result in a greater number of combination classes at the school or very small classes at the grade level, which is prohibitively costly and may result in withdrawal or termination from the program.
Teacher Experience Index (Total received: 20)
QEIA schools are required to include an index based on the 2005–06 California Basic Educational Data System Professional Assignment Information Form as the base-reporting year to evaluate annual improvements of funded schools toward balancing the index of teacher experience. Approved by the district superintendent, the index is an aggregate indicator of the teaching experience on a scale of one to 10. QEIA schools are required to have a Teacher Experience Index equal to or exceeding the average for the school district for this type of school and to maintain or exceed this experience level for the duration of funding.

Highly Qualified Teachers (Total received: 3)
California EC Section 52055.740(a)(3) requires in QEIA funded schools by the end of the 2010–11 school year and each year after, each teacher, including intern teachers, be highly qualified in accordance with NCLB.

The federal NCLB statutes require that all elementary, middle, and high school teachers assigned to teach core academic subjects are highly qualified. In California, the NCLB Core Academic Subjects are defined as:

· English/language arts/reading (including reading intervention and California High School Exit Exam [CAHSEE] English classes)
· Mathematics (including math intervention and CAHSEE-math classes)

· Biological sciences, chemistry, geosciences, physics

· Social science (history, government, economics, geography)

· Foreign languages (specific)

· Drama/theater, visual arts (including dance), and music

Meeting the federal requirement for Highly Qualified Teachers is based on the number of classes in core academic subjects taught by highly qualified teachers as reported in the California Longitudinal Pupil Achievement Data System.

Williams Case Settlement Requirements 
(These waivers were not tracked independently. They are always submitted in conjunction with other QEIA waivers).
California EC Section 52055.740(b)(4) requires QEIA funded schools by the end of the 2008–09 school year and each year thereafter to meet all of the requirements of the settlement agreement in Eliezer Williams, et al., vs. State of California, et al.
These requirements include:

· Ensuring students have sufficient instructional materials
· Ensuring school facilities pose no emergency or urgent threat to health and safety
· Ensuring there are no teacher vacancies or misassignments
Academic Performance Index (Total received: 16)
Quality Education Investment Act schools are required to exceed their API growth target for the school by 2010–11 averaged over the first three full years of funding. Beginning in 2011–12, regular QEIA schools must meet their annual API growth targets and alternative application schools must exceed their annual API growth targets.
Money to Follow Students (Total received: 1)
The QEIA was designed to be a school reform initiative, not an individual student intervention. QEIA program requirements preclude new schools from participating in the program for two reasons: (1) a large number of schools that originally applied for participation were excluded from the program due to funding limitations, and (2) the program has specific timelines for participation and must meet targets in several areas, including student academic growth, teacher experience ratio, and class size adjustments.
In 2011, the CDE received 88 QEIA waiver requests in total. Of the 88, 59 were approved, 9 were withdrawn, 18 were denied, and 2 had no action.
Schoolsite Council 
Another area that has remained consistent in waiver requests resulted from the requirement in EC Section 52852 that every school have a schoolsite council of a specific size and composition. The requirement is 12 members for a school 

serving grades nine through twelve with the composition being half school staff and half students and parents or community members. For elementary schools the requirement is 10 members comprised of half school staff and half parents or community members.

There are a very large number of small, rural, isolated, or alternative type schools for which this requirement is problematic. Most commonly, waivers were sought to combine school site councils with another school or schools, reduce the total number of members required, or a combination of these two requests.

There were 52 waiver requests for school site council sharing or composition changes in 2011 and 51 in 2010. The number of requests remains consistent. These waivers can only be granted for two years pursuant to the statutory waiver authority.
School Accountability Report Card
Portions of EC sections 35256(c) and 35258, amended by Chapter 530, Statutes of 2007 (Assembly Bill 1061), contain deadlines for districts to make hard copies of the annual School Accountability Report Card available to the public, including parents. Hard copies must be available on or before February 1 of each year. A copy must also be posted to the Internet by the same date. LEAs requested to waive the February 1 date to April 1, 2010, giving them additional time to make this information available. In 2011 a total of 221 waivers were received; of that number, 219 were approved and 2 were withdrawn.
CDE Recommendations for Board Action

The CDE analyzes each waiver request and provides a recommendation to the SBE. The waiver request is then scheduled for the next SBE meeting. All waiver requests that have evaluation criteria described in EC or in 5 CCR are recommended for approval or approval with conditions and are scheduled for action. When a waiver does not meet the evaluation criteria in statute or CDE staff has concerns, the CDE can recommend denial.
Final Disposition of Waivers 
The CDE recommends to the SBE to take one of the following three actions on waiver requests: approve, approve with conditions, or deny the waiver request. In order for any motion on a waiver request to be acted upon, the waiver must be approved by a majority of board members present, and at least six votes are required. If a motion does not get the support of at least six votes to support or deny it, the waiver request is automatically rescheduled to the next SBE meeting. If action is not taken by the second regular meeting for general waivers only, pursuant to EC Section 33052, the waiver request is deemed approved for one year, commencing the first day of the following month.
Presentations or comments from CDE staff, the LEA requesting the waiver, and any other interested party can be made before the waiver request is taken up for a vote. After the meeting, CDE sends a disposition letter to the requesting agency and a copy is kept on file.
Results/Conclusions

In conclusion, the CDE Waiver Office received and processed an average of 148 waiver requests for each SBE meeting agenda in 2011, compared to 207 in 2010. The Waiver Office promptly responded to LEAs’ needs and to requests for assistance from within the CDE while working closely with SBE staff.
PAGE  
1

_1344930666.bin

