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Legislation and Guidance
ED Offers Additional Waiver on Speaking and Listening Assessments
The U.S. Department of Education (ED) told States Wednesday that it would offer an additional waiver as States transition to new assessments.  States will be permitted to seek a waiver of the requirement that assessments cover the full range of academic content standards for speaking and listening, where those standards have been adopted by the State.  Under No Child Left Behind – and under the new Every Student Succeeds Act (ESSA) – States’ assessments must be aligned to all their content standards.  

The letter, sent by Senior Advisor Ann Whalen, acknowledges that measuring speaking and listening skills in a standardized, large-scale summative assessment “may not be practicable at this time.”  So States may request a waiver of the requirement that assessments be aligned to those speaking and listening standards for school year 2016-17.  ED says that it may also allow States to request an extension of the waiver based on their progress in the following year, and will work with States to integrate those items into their assessments.  

ED notes that waivers now fall under the requirements of Sec. 8401 of ESSA and reminds States that they must provide the public and local educational agencies with notice of the request for the waiver and a reasonable opportunity to comment.  Waiver requests are due no later than April 22nd, and ED has provided a template for States to use.

Author: JCM

Some Districts Would Lose Title I Money Under President’s Budget
Under President Obama’s fiscal year (FY) 2017 budget proposal, which was released last month, districts in more than 30 States may see a slight decrease in their Title I funding allocation due to changes to Title I provisions under the Every Student Succeeds Act (ESSA) according to a new analysis from the Congressional Research Service.  The President’s budget requests approximately $15.4 billion for Title I, which is technically a $450 million increase from the prior fiscal year.  However, that additional funding previously belonged to the School Improvement Grant program (Sec. 1003(g) of the Elementary and Secondary Education Act), which was eliminated under ESSA. 

Provisions under the new law allow States to set aside more money for various Title I activities, leaving smaller amounts to distribute to their districts in some cases.  Although the School Improvement Grant program was eliminated under ESSA, the law increases the required State set-aside for school improvement from 4% to 7% and temporarily suspends for one year the “hold-harmless” provision that ensures districts do not experience significant losses in Title I funding from the amount they received in the previous year.  In addition, ESSA allows States to set aside an additional 3% of their Title I allocations to fund the Direct Student Services program, which can include tutoring services, credit recovery, and advanced placement test fees, among other activities. 

Michigan districts would face the most significant cuts under the President’s budget proposal according to this analysis – more than $10 million out of its $450 million overall Title I funding – and Mississippi could experience a loss of $5 million out of its $186 million total.  Losses in most other States would be relatively minor.  Districts in Alaska would stand to see only a $40,000 decrease, for instance.  Not all districts would suffer funding losses under the President’s budget, however.  Florida districts could receive a $4 million boost in Title I funding. 

The U.S. Department of Education recognizes that some districts may experience Title I losses under the President’s budget, but told advocates at a briefing last month that it does not expect the cuts to have a significant impact on local districts.  

Resources:

Alyson Klein, “Analysis: Districts in Most States May Lose Title I Money Under Obama Budget”, Education Week: Politics K-12, March 1, 2016.  
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ESSA Negotiators Announced

This afternoon the U.S. Department of Education (ED) published the names of individuals who will participate in negotiated rulemaking meetings to try and craft new regulations pursuant to the Every Student Succeeds Act (ESSA).  The negotiators represent a long list of constituencies required by law – including State and local boards and administrators, parents, teachers, principals, tribal leadership, paraprofessionals, advocates for underserved students, and the business community.  The full list of negotiators is available here.

Those negotiators will convene for two partial weeks at the end of March and the beginning of April to attempt to reach a consensus on a number of issues, including a large number of questions regarding assessments.  Negotiators will discuss the place of computer adaptive assessments, the limitation on alternate assessments based on alternate standards, and the use of locally selected assessments.  Future sessions are expected to cover supplement, not supplant requirements.

More information on the sessions, which will be open to the public, is available on ED’s ESSA website.  
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News
Supreme Court Declines to Hear Education Cases
On Monday the U.S. Supreme Court announced that it would not hear a handful of cases regarding First Amendment rights in schools.  The first case, Bell v. Itawamba County School Board, dealt with a Mississippi student who had posted a violent rap video to Facebook and YouTube in 2011.  The rap referenced a character attacking two unnamed teachers with guns, which school officials concluded was directed at the student’s school and threatened the school community.  Bell was suspended and transferred to an alternative school for the remainder of a grading period.  The U.S. Court of Appeals for the 5th Circuit ruled that the school’s conclusion was reasonable under the circumstances and that officials “reasonably could have forecast a substantial disruption at Bell’s school, based on the threatening, intimidating, and harassing language” used in the recording.
Several professional rap artists filed an amicus brief supporting the student, stating that hip hop and “gangsta rap” are often misunderstood as threats and that punishing this student perpetuates unfair and inaccurate stereotypes.  Bell and his supporters argue that he should not be punished for his speech, especially as it occurred off-campus.  With the Supreme Court declining to hear the case, the lower court’s ruling will stand.  

In the other case, Kucera v. Jefferson County Board of School Commissioners, petitioners questioned whether a school district’s use of a private Christian school as an alternative provider for students with disciplinary problems violated the First Amendment’s establishment clause and created too close a government entanglement with religion.  Students from Jefferson County attended a day program at the school, which offered secular instruction and minimal exposure to religion.  The 6th Circuit Court of Appeals concluded that because religious involvement was minimal, there was no violation of the First Amendment.  As with the Bell case, the Supreme Court’s decision not to hear the case means that ruling will stand.  

A decision is still pending on a Colorado case about private school vouchers.  In that case, the State’s Supreme Court struck down a local voucher program because it helped religious schools, saying this aid violated the State constitution.  The U.S. Supreme Court may still grant the appeal and hear the case this term, or may hold it for next term.  

Resources:
Mark Walsh, “High Court Declines Appeals to Violent Student Rap, Other Education Cases,” Education Week: School Law Blog, February 29, 2016.
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Transgender Students’ Rights Gain Increased Attention in K-12 Schools
In recent months, the rights of transgender students have gained increased traction in K-12 schools and districts around the country.  States and districts have been forced to grapple with the issue of whether to allow transgender students to use the restrooms and locker rooms that match the gender they identify with, as opposed to their biological sex.  Opponents of allowing transgender students to have access to the restrooms matching their gender identity have cited privacy concerns, while lesbian, gay, bisexual, and transgender (LGBT) advocates argue that limiting transgender students’ access to restrooms constitutes discrimination. 

In recent years, the Obama administration has increasingly weighed in to guard transgender students from discrimination.  In a federal guidance document published by the U.S. Department of Education (ED) in 2014, the Obama Administration declared for the first time that Title IX of the Education Amendments of 1972, a federal civil rights law that prohibits sex discrimination, protects students from discrimination based on gender identity.  This past fall, ED’s Office for Civil Rights intervened for the first time on behalf of a transgender student at a local school district in Palatine, Illinois.  The student, who was born male but identifies as female, was denied access to the girls’ locker room by the school and was instead required to use a separate facility down the hall.  After ED threatened to withhold federal funds, the district ultimately agreed to install privacy curtains and allow the student access to the girls’ locker rooms.  The Palatine case clearly signaled to States and districts that ED intends to enforce the prohibition of gender discrimination under Title IX. 

Many States are mounting a backlash against the federal government’s enforcement of policies to prevent gender discrimination by attempting to pass legislation that would require students to use the restroom that corresponds to their biological sex.  This week South Dakota nearly became the first State to adopt such a law, but Governor Dennis Daugaard (R) ultimately vetoed the measure after days of deliberation that included a meeting with transgender youth.  Thirteen other States are considering similar legislation to restrict transgender students’ access to school restrooms and locker rooms.  So far, federal district courts have opted to rule against the Obama Administration’s interpretation of Title IX, but one case out of Virginia is currently pending in the U.S. Court of Appeals for the 4th Circuit.  

The issue of protecting transgender students from discrimination is unlikely to disappear in the near future as more students challenge restrictive policies at both a local and federal level and LGBT rights activists turn their attention to supporting transgender youth.  

Resources:

Emma Brown and Moriah Balingit, “Transgender Students’ Access to Bathrooms is at Front of LGBT Rights Battle,” Washington Post, February 29, 2016. 

Author: KSC
OIG Slams ED’s Monitoring of Student Loan Servicers 

The Office of the Inspector General (OIG) for the U.S. Department of Education (ED) released a report this week that determined ED conducted a deeply flawed review of its student loan servicers, the middlemen who collect and apply payments to debt, and knowingly misled the public about the findings.  OIG’s investigation came at the request of Senators Elizabeth Warren (D-MA), Patty Murray (D-WA), and Richard Blumenthal (D-CT).  The Senators ordered the investigation when ED’s internal audit into student loan servicer Navient Solutions contradicted an investigation by the U.S. Department of Justice (DOJ).  

DOJ fined Navient $60 million in 2014 for unlawfully charging active-duty servicemembers high interest rates on student loans.  At that time, ED pledged to review all loan servicers to ensure the violations were not widespread.  That review resulted in “little evidence of any wrongdoing,” but this week’s OIG report concludes that ED’s review was “shortsighted and inaccurate.”  

The OIG report says ED used an inadequate sample of loans to draw conclusions about whether its four largest servicers — Navient, Great Lakes, Nelnet and American Education Services — were complying with a law that caps interest rates for active-duty troops at 6%.  None of the four main servicers were required to review their portfolio of loans to identify and correct all potential cases of incorrect denials, according to the report.  ED also failed to remove duplicate records and exclude loans in military deferment or grace period with an interest rate of 6% or less.

In the case of Navient, ED claimed the servicer correctly granted interest-rate requests from 10 active-duty borrowers, but it turns out that three of those approvals occurred outside the scope of the review period, from 2009 to 2014.  Knowing that its review was flawed and incomplete, ED still declared that less than 1% of the troops’ files it reviewed contained violations of the Servicemembers Civil Relief Act (SCRA).  The OIG report calls that May 2015 news release announcing the findings “unsupported and inaccurate.”

An analysis of ED’s 2015 findings by Senator Warren’s staff concluded that the agency conducted detailed reviews of only 55 cases in which eligible borrowers asked for an interest-rate cap.  Even in those few cases, ED found problems 29% of the time, according to Warren’s analysis.  Meanwhile, DOJ’s probe found that Navient charged nearly 78,000 members of the military more than the 6% interest permitted by law.  ED officials said at the time that they used a different standard than DOJ that was consistent with its regulations on how to determine a service member’s active-duty status and based on contractual requirements for student loan servicers.

This week, Senator Warren called the OIG report “a stunning indictment of the Department of Education’s oversight of student loan servicers, exposing the extraordinary lengths to which the Department will go to protect these companies when they break the law.”  She added in her statement: “The thousands of servicemembers who were cheated deserve far better, ‎and these findings raise serious questions about whether the Department and its Office of Federal Student Aid can be trusted to protect the millions of borrowers under its care.  We need to get to the bottom of how this happened — and who allowed it to happen — to ensure that it never happens again.”

ED spokesperson Dorie Nolt said in an email that the agency takes the issues raised in the OIG report “very seriously” and plans to “review the findings more carefully and take any appropriate steps to ensure the Department’s reviews of financial institutions meet the highest standards.”  After conversations with OIG last month, ED asked each servicer to review its records as far back as 2008 to ensure there are no borrowers who were denied the military benefit.  ED has been under pressure from lawmakers and consumer advocates to drop Navient as one of the 11 companies that handles its $1.2 trillion in federal student loans, but ED renewed the company’s contract one month after the DOJ settlement was announced.  Critics have accused the agency of being slow to clean up abuses in loan servicing.

Resources:
Danielle Douglas-Gabriel, “Education Department Misled Public About Investigation of Loan Servicers, Says Watchdog,” Washington Post, March 1, 2016.
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