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Legislation and Guidance
King Urges Congress to Reauthorize Perkins Act 
In a speech at the Digital Harbor Foundation Tech Center in Baltimore, Maryland on Wednesday, Acting Secretary of Education John King urged Congress to reauthorize the Carl D. Perkins Career and Technical Education Act (Perkins).  Though the Obama Administration has been pushing for Congress to move forward on Perkins reauthorization, which is relatively noncontroversial compared to other recent education legislation, Congress has yet to take any action.  Debate over a prospective Supreme Court nomination, the 2016 presidential primary contest, and other legislative priorities have taken up the majority of lawmakers’ attention in recent weeks.  In addition, Chairman of the Senate Health, Education, Labor, and Pensions Committee Lamar Alexander (R-TN) and Ranking Member Patty Murray (D-WA) have expressed interest in working on a bipartisan reauthorization of the Higher Education Act this year, which may leave little time for lawmakers to focus on Perkins reauthorization.  

In his speech on Wednesday, King also announced a new CTE competition.  The competition, named the CTE Makeover Challenge, will offer a total of $200,000 to 10 recipients to allow schools to develop spaces that provide students with tools to design and build.  The competition expands upon the Administration’s efforts in recent years to spur innovation among students and modernize CTE to meet the needs of the current economy and labor market.  

Perkins provides more than $1 billion in federal funding for career and technical education (CTE) programs nationwide, benefitting students in grades 7-12 and at postsecondary institutions.  The law was most recently reauthorized in 2006 under President George W. Bush.  

Resources:

Alyson Klein, “John King to Push Career and Technical Education Renewal, Unveil Tech Challenge,” Education Week: Politics K-12, March 9, 2016.

Author: KSC
New Immigration Rule Will Permit STEM Graduates to Stay in U.S. 
A new rule published in the Federal Register this week by the Department of Homeland Security will permit some students to stay in the U.S. for work after they graduate.  The current program, known as Optional Practical Training, specifically permits foreign students in science, technology, engineering, and mathematics – the so-called “STEM” fields – to work in the country for 12 months after they finish their degree.  

This program, originally put in place under President George W. Bush, had never gone through a formal rulemaking process.  A group of American workers challenged the extended stay for STEM graduates in court, saying that it gave them an unfair advantage over American students.  Last summer, a federal judge ordered the Administration to put a formal rule in place.

The new rule will go into effect in May, and will allow STEM graduates to stay in the U.S. for up to 36 months after graduation.  However, this rule will apply only to students at accredited colleges, a change from the current system.

Resources: 
Karin Fischer, “New Federal Rule Will Avert Deportation for Thousands of Students,” The Chronicle of Higher Education, March 9, 2016.
Author: JCM
News
Senate Committee Advances King’s Nomination for Education Secretary
The Senate Committee on Health, Education, Labor, and Pensions (HELP) voted 16 to 6 in favor of approving John King’s nomination as Secretary of Education Wednesday morning.  King received support from all Democrats on the Committee, but a number of Republican senators voted against his confirmation, including Senators Mike Enzi (WY), Richard Burr (NC), Johnny Isakson (GA), Rand Paul (KY), Pat Roberts (KS), and Tim Scott (SC).  The nomination will now move to the Senate floor for a vote by the full chamber.  

Senate HELP Committee Chairman Lamar Alexander (R-TN), who strongly urged President Obama to submit an official nomination for Secretary of Education, voted in favor of advancing King’s nomination and noted the importance of having a Senate-approved Secretary in place for the upcoming year as implementation of the Every Student Succeeds Act (ESSA) moves forward.  
Although King won the support of every Democrat on the Committee, Senator Elizabeth Warren (D-MA) expressed reservations.  Warren voted to advance King’s nomination on Wednesday but stated that she would not vote yes when the nomination reaches the Senate floor unless the U.S. Department of Education (ED) provides more detailed information about how it intends to protect student loan borrowers from “fraudulent colleges.” 

The Administration had originally intended to allow King to serve in an “acting” capacity for the duration of the President’s term, but Alexander’s urging and ED’s upcoming work to implement ESSA influenced the President to officially nominate the Acting Secretary.  King received a collegial nomination hearing last month and, at the Senate HELP Committee’s vote earlier this week, Alexander said he hopes the Senate will vote promptly to confirm King.  

Resources:

Emma Brown, “Senate Committee Votes to Confirm John King, Obama’s Nominee for Education Secretary,” Washington Post, March 9, 2016.

Author: KSC
Appeals Court Upholds Gainful Employment Regulations
A three-judge panel of the U.S. Court of Appeals for the District of Columbia ruled in favor of the U.S. Department of Education (ED) Tuesday, upholding the agency’s rule judging colleges based on the employment status of their graduates – a concept known as “gainful employment.”

A lawsuit brought by the Association of Private Sector Colleges and Universities (APSCU) argued that ED had overstepped its authority in issuing the rule and that the rule itself reflects an unreasonable interpretation of law.  The court disagreed, saying that “had Congress been uninterested in whether the loan-funded training would result in a job that paid enough to satisfy loan debt, it would have created a federal grant system instead of a federal loan system focusing on preparation for gainful employment.”  

APSCU indicated that it may try further appeals on the case, and the organization is asking for Congress to overturn the rule.  However, the Obama administration has indicated that it intends to push forward, fully implementing the rule before the President leaves office.  

In their decision, the judges also noted that a federal judge in Manhattan had rejected a similar claim and another D.C. judge had affirmed the content of a previous version of the rule, if not the process.  An earlier version of the rule was thrown out by a federal judge in 2012 after another lawsuit from APSCU, which alleged that the drafting process was flawed.

Resources:
Andy Thomason, “Federal Court Upholds Gainful-Employment Rule, Dealing For-Profit Group Another Loss,” The Chronicle of Higher Education, March 8, 2016.  
Author: JCM

U.S. Third Circuit Affirms Decision by Secretary of Education
In a decision that could have broad implications on the resolution of audit findings with the U.S. Department of Education (ED), the U.S. Third Circuit Court of Appeals ruled yesterday that ED has discretion to dismiss claims for equitable offset based on the grantee’s underlying violation, and that the statute of limitations period runs against the “the date of the impermissible expenditure, not simply the date of obligation.”

Equitable offset is a long-established remedy that allows grantees to avoid returning improperly expended federal funds by proving that they were offset by other, allowable expenses not charged to the relevant grant.  Until now, equitable offset has been permitted without a review of the grantee’s underlying violations, including in cases involving fraud and in audits so egregious the auditee’s grant was terminated. 

Despite this precedent, the Secretary denied equitable offset to the School District of Philadelphia in the Appeal of Pennsylvania Department of Education, finding, for the first time, that the “egregiousness” of the underlying violations in this case did not merit an equitable offset, despite the district’s evidence of available offsetting costs.  The Third Circuit affirmed the decision, deferring to the “agency’s interpretation of its own decisions” and holding that the Secretary did not abuse his discretion in reviewing the underlying violations noting that “the very name ‘equitable offset’ suggests that the remedy is grounded in fairness.”

The Third Circuit decision provides the Secretary with almost unfettered discretion in deciding whether equitable offset is an available remedy to grantees in audit resolution, effectively reversing the longstanding standard and practice of permitting an offset based on the grantee’s proven non-federal investment in the federal program without regard to the circumstances surrounding the original violation.

The holding on statute of limitations represents a similar departure from established precedent.  The General Education Provisions Act (GEPA) limits a grantee’s liability to obligations made within the preceding five years of the date of the grantee’s receipt of a program determination letter (PDL).   Specifically, the statute states that “[n]o recipient under an applicable program shall be liable to return funds which were expended in a manner not authorized by law more than five years” before the receipt of the PDL.  Previous cases determined that funds are “expended” as of the date of obligation.  Therefore, when determining amounts barred by the statute of limitations, the important date has always been the obligation date.  

However, the Secretary in Pennsylvania stated that an obligation does not always start the statute of limitations clock.  Instead, because GEPA uses the phrase “in a manner not authorized by law,” the Secretary held that the clock starts when the costs are charged to a Federal account in violation of ED program requirements.  In other words, the date of the violation involving Federal funds, rather than the underlying obligation date, determines whether costs are barred by the statute of limitations.  The Third Circuit agreed, noting that this was the earliest the Secretary could have known that there was a violation.  

Author: MFB

Reports
GAO Report Looks at Data Challenges Under WIOA
The Government Accountability Office (GAO) recently released a report examining changes certain States plan to make in how they collect and report performance information for core programs under the Workforce Innovation and Opportunity Act (WIOA).  The report also looked at the challenges these States face related to performance reporting and how they might be addressed.  Finally, the report looks at whether these States have reported breaches to core program data systems and what practices they have to safeguard personal information.  

The three states GAO visited – Illinois, New Hampshire, and Texas – are considering performance reporting changes such as integrating data systems and using new data sources.  GAO selected States with varying levels of experience sharing data across programs.  In these States, efforts to integrate data systems varied.  For example, Texas is consolidating programs in one agency and building an integrated data system, and Illinois is discussing integration options across the four agencies housing its programs. 

Officials in all three States expect changes in how they collect and report performance information.  Though specific reporting requirements are not yet final, core programs—especially those administered by the U.S. Department of Education (ED)—face substantial changes.  For example, ED programs in these States are exploring new ways to collect earnings data, such as adding survey questions or obtaining greater access to unemployment insurance wage records.

Program officials in the three States GAO visited identified challenges to WIOA performance reporting.  Officials in all three States said early implementation was slowed because WIOA regulations are not yet final and certain details about performance reporting are not yet resolved.  In the interim, the U.S. Department of Labor (DOL) and ED have offered States additional guidance.  Officials in Illinois and New Hampshire said that resource constraints pose challenges to integrating data systems.  Among efforts to help defray integration costs, DOL and ED have sought additional federal funding for states.

Finally, the States reviewed claims that missing participant data may continue to affect the quality of information that States report to federal agencies.  For example, some States reported using participant surveys to collect employment data due to challenges with state privacy laws.  In addition, federal law generally allows participants to opt out of providing Social Security numbers (SSNs).  Officials in the States GAO visited said many participants in one of the ED-administered programs do not provide SSNs, making it harder to match data to track their outcomes and participation in other programs.

Officials in the three States GAO examined reported no intrusions into their data systems in recent years. Officials in two States did report other occasional security breaches that may have resulted in inappropriate exposure of personally identifiable information for small numbers of people in limited circumstances, for example, emails that included participant SSNs.  All three States reported taking steps to limit and protect the participant information they collect, such as monitoring and controlling data access.

GAO did not make any recommendations in this report, but did allow for DOL and ED to comment on the findings.  The agencies highlighted their efforts to promote a unified vision of performance accountability.  Final WIOA regulations have not been released, but are expected sometime this summer.

Author: SAS
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