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Legislation and Guidance
List of ESSA Negotiators Draws Criticism from Advocates
Negotiators selected to serve on the rulemaking committee for the Every Student Succeeds Act (ESSA) will meet for their first session next week to begin the process of developing regulations for the new law. The U.S. Department of Education (ED) released the list of selected negotiators earlier this month.  The 24-person committee includes individuals representing a wide range of constituencies, as required by law.  Advocacy groups, however, have voiced criticism of the list in recent days, noting an imbalance in representation.  

ESSA requires ED to ensure there is balanced representation of students and parents and educators and education officials on the negotiated rulemaking committee.  Last week a number of advocacy groups sent a letter to Secretary of Education John King and Ann Whalen, who is delegated the duties of the assistant secretary of elementary and secondary education, remarking that ED granted parents and students only 6 representatives on the 24 person committee, while 15 committee members represent educators and education officials.  The organizations raise concern that given the disproportionate representation, the voices and perspectives of parents and students will be diminished, which could affect the outcome of the regulatory process.  Authors of the letter are requesting that ED select additional negotiators who represent the interests of parents and students to ensure equity in the regulatory process.  

“The Act’s requirement for an equitable balance in the numbers between these two groups does not mean that the numbers must be precisely equal,” the letter states. “But a ratio of two-and-one-half representatives of educators and education officials to one representative of students and parents is not equitable.” 

While meeting for its first session next week, the rulemaking committee will work to develop regulations on multiple assessment-related issues, as well as the supplement, not supplant provision under Title I.  The full list of negotiators is available here.
Resources:

Alyson Klein, “Advocacy Groups Unhappy with List of ESSA Negotiators,” Education Week: Politics K-12, March 15, 2016.  

Author: KSC

ED Issues ESSA Guidance on Homeless Programs
The U.S. Department of Education (ED) has issued its first round of guidance regarding changes made to the McKinney-Vento Homeless Assistance Act by the Every Student Succeeds Act (ESSA).  The guidance, required by ESSA and published by ED in the Federal Register this week, is intended to help school districts implement the changes made by ESSA as well as review policies and procedures that may present barriers to serving homeless children and youth. 

The guidance notes a number of key definitions as amended by ESSA, including the definition of homeless children and youth (beginning at the end of 2016 in most States, and at the end of 2017 in Delaware and Nevada, the new definition does not consider children “awaiting foster care placement”).  It also notes that State plan requirements have been modified to include:

· A description of procedures which ensure that homeless children and youth are identified and served;

· A demonstration that States and districts have removed barriers to identification;  
· An assurance that homeless liaisons will be able to participate in professional development and technical assistance activities; and 

· A description of how the State will provide homeless children and youth with counselors to prepare them for college.  
The State Coordinator for homeless children and youth will now be required to make more information available on the education of homeless students, conduct monitoring of local educational agencies (LEAs), and provide professional development activities.  More requirements have also been added for LEA-level liaisons as well.  

ESSA makes some changes in favor of school stability.  Under the new law, an LEA must presume that keeping a student in their school of origin is in the child’s best interest unless a parent or guardian requests otherwise, and if it determines that staying in the school of origin is not in the student’s best interest, it must provide a written explanation of the reasons for that decision.  Furthermore, a school selected based on a student’s best interest must immediately enroll the student, even if he or she has missed application deadlines.  

Under ESSA, information about a student’s living situation must be treated as a “student education record” – and thus subject to the protections of the Federal Education Rights and Privacy Act (FERPA) – and not as directory information.  

Overall, the guidance encourages States to help LEAs in ensuring that they are meeting the requirements of the new law (and notes areas where the State is required to offer specific assistance under the new law).  ED also suggests a number of activities the State can undertake which may help LEAs implement the changes.  

The new law, ED says, provides a “new opportunity for States to review … policies and procedures to address continued barriers to homeless student success, as well as to review and refine policies.”

The new McKinney-Vento guidance document is available here.

Author: JCM
News
U.S. Senate Confirms John King as Secretary of Education
The U.S. Senate voted 49 – 40 on Monday in favor of confirming John King as U.S. Secretary of Education.  King has been serving in an “acting” capacity since former Secretary Arne Duncan made his departure from the U.S. Department of Education (ED) at the end of last year.  King previously served as the senior advisor to Duncan, performing the duties of the deputy secretary. 

Receiving support from both Republicans and Democrats, King’s nomination was approved by the Senate Committee on Health, Education, Labor, and Pensions (HELP) last week and sent to the Senate floor to await a vote by the full chamber.  Since Duncan’s departure, Chairman of the Senate HELP Committee Lamar Alexander (R-TN) had urged President Obama to submit a formal nomination for Secretary of Education, as opposed to allowing King to serve in an “acting” capacity for the remainder of the President’s term.  

On the Senate floor Monday, Alexander reiterated his belief that having a confirmed Secretary who is accountable to the Senate is crucial as implementation of the Every Student Succeeds Act proceeds this year.  Ranking Member of the HELP Committee Patty Murray (D-WA) touted King’s experience working on both a State and local level in education, stating it made him particularly qualified for the job.  

Though Senator Elizabeth Warren (D-MA) threatened to vote against King’s nomination last week due to ED’s lack of oversight of student loan servicers, she voted “yes” on Monday, stating that the Department had taken significant steps toward ensuring loan servicers are not taking advantage of student borrowers.  

Seven Republican senators joined Democrats in confirming King, including Senate Majority Leader Mitch McConnell (R-KY) and Lamar Alexander (R-TN), though one Democrat – Kirsten Gillibrand – voted “no.”  Gillibrand represents King’s home State of New York where he served as Education Commissioner prior to joining ED and faced significant criticism for the State’s rollout of the Common Core State Standards and teacher evaluations tied to test scores.

Resources:

Emma Brown, “In Bipartisan Move, Senate Confirms John King, Jr. as U.S. Education Secretary,” Washington Post, March 14, 2016. 

Author: KSC

CFPB Shuts Down Loan Processor
This week a federal judge approved an order from the Consumer Financial Protection Bureau (CFPB) shutting down a student debt relief company which it alleged charged illegal upfront fees before providing any services to borrowers.  

According to federal law, debt relief and processing companies must renegotiate, settle, or reduce at least one debt before collecting any fees from their customers.  They are also limited in what they can promise borrowers and are not allowed to promise quick relief from default or wage garnishment.  However, CFPB alleges that Student Loan Processing charged customers an “enrollment” fee of 1 percent of their federal loan balance and a monthly fee of at least $39 per month.  These fees were due before Student Loan Processing took any action to reduce customers’ debt.  In many cases, CFPB alleges, company representatives failed to disclose or misrepresented the fees charged during calls with customers.

The company, Student Loan Processing (also known as Irvine WebWorks), must immediately stop accepting payments and must shut down within 45 days.  All contracts must be cancelled, and the company has been instructed to pay $8.2 million in relief and damages (though it now claims it does not have the money to pay for this).  CFPB has promised to use some of the fines it collects to repay borrowers.

Resources:
Danielle Douglas-Gabriel, “Government Agency Shuts Down Student Debt Relief Company,” Washington Post, March 16, 2016.
Author: JCM
Corinthian’s Independent Monitor Relieved of Duties
The U.S. Department of Education (ED) is removing the law firm charged with overseeing the turnaround of dozens of campuses once owned by Corinthian Colleges.  The move came amid criticisms of the relationship between the law firm and Zenith Education Group, which runs the remaining campuses now owned by ECMC Group.  This is simply the latest chapter in the ongoing drama for Corinthian, the defunct for-profit chain that lost its eligibility for federal funds due to inaccurate reporting of graduation and job placement rates.  

When ECMC purchased more than 50 Corinthian campuses and created Zenith to run them in November 2014, ED required the company to select an independent monitor to make sure the new owner steered clear of the mistakes made by Corinthian.  ECMC, a student debt collector, chose Hogan Marren Babbo & Rose, Ltd. a Chicago-based law firm headed by Charlie P. Rose, a former General Counsel for ED.  Critics questioned ED’s approval of Rose to oversee the turnaround, given his ties to the agency and its interest in seeing the transition succeed. 

An investigation by the Associated Press (AP) later showed that by hiring the firm as legal counsel, Zenith benefited from an attorney-client privilege that obligates the monitor to act in the company’s interest.  The agreement also shielded the firm’s work from outside scrutiny, though ED updated the terms to prevent Zenith from making changes to the monitor’s reports before they were provided to the government.

“We approved Mr. Rose’s appointment as monitor because he has a unique understanding of our regulations and expectations.  He’s also someone who was instrumental in crafting the Gainful Employment regulations.  That said, we have informed Zenith and Mr. Rose that as we enter this next phase of Zenith’s development, we believe it is time for a new monitor with a different background and set of capabilities,” Dorie Nolt, an ED spokeswoman said in an email.  ED claims it is looking for a new monitor with a more investigative and prosecutorial background.

A series of reports from the law firm did show that ECMC was struggling to clean up the mess left behind by Corinthian.  Rose, who led the process, said in the reports that Zenith employees inaccurately described the financial aid process and pressured prospective students to enroll, the same sorts of tactics Corinthian was known to employ.  The monitor also found errors in the way the company calculated completion rates on its website but said the firm corrected the problem.

On the other hand, the reports claim Zenith lived up to its promise to reduce tuition by 20% and issue up to $10,000 a year in grants to needy students in the first five months of the $24 million sale of Corinthian.  The reports praised the company for presenting students balanced information about its move to cap enrollment or phase out programs with poor completion and job placement rates.  All of those findings, however, are thrown into question in light of the AP investigation.

In response to the AP investigation, ECMC chief executive David Hawn issued a statement defending Zenith’s efforts to transform the for-profit colleges into premier nonprofit schools.  He said the company has made “substantial progress” in “improving affordability, implementing a thoughtful and robust curriculum reform effort and creating student-centered admissions.”  

With the bad press the former Corinthian campuses continue to receive, ED will likely increase scrutiny moving forward.  The collapse of the for-profit institution has led to an increase in student loan forgiveness requests, and ED has updated its own rules for dealing with such requests.  This fiasco has been a source of embarrassment for ED, and the agency is likely to come down hard on any additional improprieties that are discovered in the future.

Resources:
Danielle Douglas-Gabriel, “Education Department Fires Law Firm Overseeing the Turnaround of Corinthian Colleges’ Former Schools,” Washington Post, March 14, 2016.
Andy Thomason, “Education Dept. Will Drop Monitor of Former Corinthian Campuses Over Conflicts of Interest,” Chronicle of Higher Education, March 14, 2016.
Author: SAS

Nevada Not Penalized for Testing Issues

The U.S. Department of Education (ED) has decided not to penalize the State of Nevada for a number of issues it experienced administering standardized tests during the 2014-15 school year.  In a letter issued March 11th, ED Senior Advisor Ann Whalen granted a waiver of testing participation requirements for that year.  The State requested the waiver after technical issues and concerns about the Smarter Balanced assessments resulted in the State halting administration and failing to meet participation requirements set out in federal law.  An analysis published last summer found that just 37% of Nevada students completed the new assessments.

Despite the waiver, Whalen notes that the State “continues to have an affirmative responsibility to ensure that all students in grades three through eight and once in high school are assessed annually in reading/language arts and mathematics as required in the ESEA.”  

ED has indicated that this year it will take enforcement action against States where less than 95% of students take the State assessment, and will continue to require those with districts failing to meet the requirement to take corrective action.  When States transition to the new Every Student Succeeds Act, accountability for ensuring that districts test enough of their students will be the responsibility of the States.

Resources:
Andrew Ujifusa, “Feds: No Penalties for Nevada After Smarter Balanced Testing Woes Last Year,” Education Week: Politics K-12, March 17, 2016.
Author: JCM
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