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Legislation and Guidance
Rulemaking Committee Struggles to Reach Consensus on ESSA Regs
In the second of three scheduled sessions, negotiators met in Washington, D.C. this week to discuss draft regulations on the Every Student Succeeds Act (ESSA).  By law, the U.S. Department of Education (ED) is required to convene a Negotiated Rulemaking Committee which must attempt to reach consensus on two broad areas of the law: requirements surrounding assessments, and the amended supplement, not supplant provision.

Following the first session at the end of March, ED released draft regulatory language for discussion in the next meeting this week.  But that language drew criticism from many advocates and members of Congress for its prescriptiveness.  In a letter sent to U.S. Secretary of Education John King earlier this week, a number of advocacy groups urged the agency to back away from adding too many requirements through regulation.  The groups were particularly focused on the draft regulation surrounding the supplement, not supplant requirement.  That draft would require a methodology that results in the local educational agency spending the same amount or more per pupil in Title I schools as in non-Title I schools, that each Title I school to receive as great or greater a share of districtwide costs or services than non-Title I schools, and that every school to provide a “basic educational program as defined under State or local law.”  Many have expressed concern that this language could be interpreted as forcing review of actual expenditures, including teacher salaries – which may run counter to Congressional intent – and could open the door to lawsuits at the State level.

Discussion of supplement-not-supplant at the rulemaking session on Friday was equally divisive – some observers noted that the States and districts who would be impacted by the changes were reluctant to modify their systems to comply, while others said they thought the proposed regulations went beyond the scope of the provision and requirement they were intended to explain.

The groups’ letter said that “equity is important and is addressed throughout ESSA,” but that the proposed regulations would create new requirements outside the scope of the law – and therefore inconsistent with ESSA.  “Additional context,” the letter says, “should be provided through technical assistance and guidance” rather than through regulation.  That letter was signed by the National Governors Association, the Council of Chief State School Officers, the National Education Association, the American Federation of Teachers, AASA the School Superintendents Association, the National Association of State Boards of Education, the National School Boards Association, the National Conference of State Legislatures, and the National Association of Elementary School Principals. 

The committee also discussed a number of issues with respect to assessments.  Negotiators debated whether it is fair to ask States to ensure equitable access to advanced courses, and when States must offer assessments in a language other than English to English learners.  In addition, they spent much of Thursday trying to decide how to regulate the law’s limitation on alternate assessments.  ESSA allows States to use alternate assessments for 1% of students, those with the most significant cognitive disabilities.  Negotiators debated whether to define the kind of disability which would qualify, as well as what would happen when a State wants to exceed the 1% cap.  Though ESSA makes that requirement explicitly subject to waiver, ED proposed language which would place requirements on States that want waivers, including that States demonstrate they did not assess a disproportionate number of children in a particular subgroup using alternate assessments.  Several negotiators objected to the proposal, saying that it ran contrary to the ESSA, which says explicitly that ED may not place conditions on the approval of waivers.  

Given the controversial nature of many of the proposed regulations, it is highly likely that the committee will reconvene for its third optional rulemaking session later this month.

The draft regulations being discussed by the rulemaking committee are available here.

Resources: 
Alyson Klein, “Groups to Ed. Department: Don’t Go Too Far in Regulating Spending Requirements,” Education Week: Politics K-12, April 4th, 2016.

Alyson Klein, “ESSA Negotiators Talk Rules for Math Tests, ELLs, but Not Sticky Spending Issues,” Education Week: Politics K-12, April 6th, 2016.  
Christina Samuels, “ESSA Panel Weighs Rules for Testing for Those with Severe Cognitive Disabilities,” Education Week: On Special Education, March 25, 2016.
Author: JCM

AGA Releases Cooperative Audit Resolution Playbook
The Association for Government Accountants (AGA) released a playbook this week that outlines best practices and approaches for leveraging cooperative audit resolution (CAR) provisions in the Uniform Grants Guidance (UGG) to expand oversight, which can improve programs and reduce improper payments.  It is intended to demonstrate not only how federal agencies can use CAR for program improvement but also how recipients can benefit from the process.  The playbook serves as a supplement to the Cooperative Audit Resolution and Oversight Initiative (CAROI) Guide published by AGA in 2010, which provides details and strategies on implementing CAROI. 

The new playbook outlines the wide range of situations in which CAR can be used, demonstrating that a variety of entities can utilize the principles of CAR to make program improvements.  Under the UGG, all federal awarding agencies are required to use CAR with their grant recipients, which allows the agencies to discover and address the underlying issues that may be leading to improper payments and poor program outcomes.  In addition, although the UGG does not require it, pass-through entities are permitted and encouraged to use CAR with their subrecipients.  Furthermore, according to the playbook, local educational agencies and postsecondary institutions participating in State-administered programs can request for CAR to be used.  

In cases where fraud is discovered, however, the AGA guide states that CAROI cannot be employed to address those specific instances of fraud but that CAROI techniques can be used to strengthen internal controls.  

Finally, the playbook emphasizes the benefits of using CAROI to create “a feedback loop for continuous program improvement.”  AGA recommends following up early to ensure the recipient is applying the corrective actions outlined in the resolution agreement and to assess the effectiveness of the agreed upon actions so that adjustments can be made if necessary.  The playbook also suggests that recipients keep track of progress and update their internal control plans as part of the “feedback loop” and reminds federal agencies to provide updates to the compliance supplement to help improve the identification of improper payments, fraud, waste, or abuse in future audits.    

The AGA Playbook for Successfully Implementing Cooperative Audit Resolution is available here. 

Author: KSC

House Committee Releases Child Nutrition Draft

Last night the House Committee on Education and the Workforce shared a discussion draft of legislation to reauthorize and revamp school nutrition programs.  The draft, still clearly in the preliminary stages, would track closely with the Senate draft in some areas, like delaying further sodium reductions, making whole-grain requirement adjustments, instituting similar performance-based verification requirements, and returning to a 5-year administrative review period.  The House proposal would also provide a 2 cent increase in the reimbursement rate for breakfast.  But the draft would take a distinctly more conservative track on other provisions, for example eliminating Paid Lunch Equity requirements, and allowing foods served as part of reimbursable meals to be sold a la carte.  Finally, it would raise the threshold for eligibility in the Community Eligibility Program to 60 percent (that is, at least 60 percent of students would have to be certified as eligible for meals through their eligibility in programs like Medicaid or Head Start), up from the current 40 percent.
The House Committee has not yet scheduled a hearing or markup on their draft proposal, which likely means they are waiting for feedback from stakeholders and other lawmakers.  In order to revamp the child nutrition law, this bill must pass the Committee and the full House and be reconciled with the Senate bill, which has passed out of the Senate Agriculture Committee but has not yet seen a vote on the Senate floor.  The current child nutrition legislation, the Healthy, Hunger-Free Kids Act, expired on September 30th, 2015 but has been extended for another year through the Omnibus Appropriations bill passed last fall.

The House discussion draft is available here.
Author: JCM

ED Announces Changes to Loan Repayment Portal
The U.S. Department of Education (ED) announced this week that it will create a single portal for borrowers to make payments on their federal student loans.  This announcement comes on the heels of criticism of the agency’s relationship with some of its major loan servicers, and the practices of those servicers.

Under the new system, borrowers will no longer make payments through processors like Navient and Nelnet; instead they will sign onto a single ED website.  Servicers will also have to use ED branding, rather than their own logos, and ED says it plans to be more prescriptive about how the servicers interact with borrowers.  That includes providing better customer service, enhanced oversight and accountability, and more standardized information benefits and obligations for borrowers.  Companies will bid this spring on creating the new ED portal.

Resources:
Michael Stratford, “Revamped Loan Payment System,” Inside Higher Ed, April 5, 2016.
Author: JCM

Institutions May Implement Program Integrity Regulations Early, ED Says

The U.S. Department of Education (ED) posted a notice in the Federal Register this week which would allow institutions to undertake early implementation of Program Integrity regulations.  The Higher Education Act (HEA) requires that regulations be published by November 1st of the year before the start of the award year (beginning July 1st) to which they apply, but allows ED to specify an optional earlier implementation date in some cases.  ED amended cash management and other regulations in October of last year for application in the 2016-17 school year, and is permitting institutions to implement the changes as of Thursday.

These regulations include a provision which specifies that students may repeat only one previously passed course and requires that educational institutions must maintain program and student aid funds in specific types of depository accounts.  

The federal register notice is available here.
Author: JCM

News

King, Lawmakers Talk ESSA Implementation with Chiefs 
At a conference arranged by the Council of Chief State School Officers in Washington this week, U.S. Secretary of Education John King and members of Congress shared their thoughts on implementation of the new Every Student Succeeds Act (ESSA) with State superintendents.  

For King, the discussion often came back to the concept of equity.  While he called ESSA a “tremendous opportunity,” he also urged States to start consulting key stakeholders for their thoughts on how to support economically disadvantaged students, minorities, English learners, and students with disabilities.  Though he acknowledged that this administration’s impact on implementation will be limited given the timing, King said that the U.S. Department of Education (ED) will rely on federal regulations and State staff to provide continuity and keep implementation running smoothly.

But in meetings on Capitol Hill, chiefs heard from lawmakers who said they had serious concerns about the proposed regulations that ED had issued.  Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions and one of ESSA’s principal authors, emphasized the intent of the law to move away from federal authority and to give States and districts more flexibility.  Senator Patty Murray (D-WA), the Committee’s senior Democrat, also noted that the new law gives States much more wiggle room, but says that she expects ED to hold States, districts, and schools accountable for student achievement.

King also expressed some concern about the growing assessment opt-out movement, saying that ED’s concern is about having good information about schools for teachers and parents.  However, he said that the agency realizes there are places where assessment is “crowding out good instruction” and should be reduced.  But Alexander said that the opt-out movement will “diminish” so long as assessments are used in “sensible ways” and not “to provide a grade for a school or a rating for a teacher and only that sort of thing.”

Resources: 
Daarel Burnette, “John B. King Jr. Urges Chiefs to Make ESSA a ‘Shared Project’ Focused on Equity,” Education Week: State EdWatch, April 4th, 2016.
Author: JCM
Opt-Out Movement Gains Momentum as Testing Season Begins 
As the testing season begins for many K-12 students around the nation, opponents of standardized tests are urging parents to opt their children out of taking end-of-year assessments.  The opt-out movement gained momentum last year in response to the Obama Administration’s push for States to adopt the Common Core State Standards and to use standardized test scores for teacher evaluations.  The movement was particularly successful in New York where nearly 20 percent of students chose to opt out of State assessments in 2015.

Diane Ravitch, opt-out activist and president of the Network for Public Education, released a video this week calling on parents to join the movement.  Ravitch argues that standardized tests do not provide useful information to teachers about student performance and that test scores are not a valid tool for evaluating teachers or schools.  In addition, Ravitch condemns the amount of time students spend taking standardized tests and tells parents that opting out is the most effective method to gain lawmakers’ attention and encourage States to make policy changes.  

Some opt-out activists have also focused their attention on expanding the movement to African-American and Latino students in recent months to diversify what has largely been a movement that attracts white suburban parents and students.  Opt-out organizers say that low-income and minority students are often most affected by the negative consequences of high stakes testing because resources are diverted away from essential supports, such as counselors and school nurses.  Civil rights organizations have mostly rejected the opt-out movement, however, noting that without test scores, students who are falling behind cannot be identified for additional support. 

In a “Dear Colleague” letter issued by the U.S. Department of Education last December, the agency made clear that it intends to enforce the federal requirement under No Child Left Behind and the Every Student Succeeds Act that 95 percent of students be assessed each year.  States that failed to meet the 95 percent threshold in the 2014-2015 school year received warning letters from ED, stating that they must develop a corrective plan for the next school year.  If those States fail to assess 95 percent of students for a second year, they risk facing enforcement sanctions from ED, which could include the withholding of federal funding.  

Resources:

Daarel Burnette II, “Diane Ravitch Urges Parents to Opt Children Out of Common-Core Exams,” Education Week: State EdWatch, April 4, 2016.

Kimberly Hefling, “Opt-out movement aims to lure more African-American, Latino parents,” Politico, April 4, 2016. 

Author: KSC

Yudin to Depart from ED, Obama Nominates Assistant Secretaries  

In an email to colleagues at the U.S. Department of Education (ED) earlier this week, Assistant Secretary for Special Education and Rehabilitative Services Michael Yudin announced he will be leaving the Department at the end of the month.  Yudin has served in a variety of roles at ED since 2010 and moved into his current position in August 2012.  In his current role, Yudin serves as the head of ED’s Office of Special Education and Rehabilitative Services (OSERS).  Sue Swenson, the deputy assistant secretary for OSERS, will take over for Yudin following his departure.  “While leaving OSERS and the department is challenging for me personally, I am comforted by the knowledge that our friend and my partner Sue will serve in this capacity,” Yudin said in an email to ED colleagues.   
In addition, President Obama announced on Thursday that he plans to nominate three individuals currently serving in “acting” capacities to be assistant secretaries at ED.  He will nominate Matthew Lehrich as assistant secretary for communications and outreach; Amy McIntosh as assistant secretary for planning, evaluation, and policy development; and Ann Whalen to serve as assistant secretary for elementary and secondary education (Whalen currently serves as Senior Advisor to the Secretary, Delegated the Duties of Assistant Secretary for Elementary and Secondary Education).  “These fine public servants bring a depth of experience and tremendous dedication to their important roles.  I look forward to working with them,” said the President in a statement.  

Resources:

Andrew Ujifusa, “Obama Announces Three Assistant Secretary Nominations for the Ed. Dept.,” Education Week: Politics K-12, April 7, 2016. 
Christina Samuels, “Head of Special Education, Rehabilitative Services Leaving Education Department,” Education Week: On Special Education, April 6, 2016. 

Author: KSC
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