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Legislation and Guidance
ED Releases Updated Supplement-not-Supplant Draft
This afternoon the U.S. Department of Education (ED) released draft regulations for discussion in the third and final negotiated rulemaking session on the Every Student Succeeds Act (ESSA).  The revised draft attempts to address some of the concerns expressed by negotiators, advocates, and lawmakers regarding the earlier version and provide districts with more flexibility.

The new draft eliminates language requiring “basic educational programs,” as well as the references to State and local funds providing services required by law to students with disabilities and English language learners in conjunction with federal aid.  Some had argued that these provisions would open States and districts up to lawsuits.

In addition, the updated draft allows LEAs to use budget systems that do not rely on per-pupil expenditures but instead use alternatives like weighted student formulas.  Finally, some changes were made to the compliance requirements.  A State that could not meet the test which requires that Title I schools receive as much or more per-pupil funding as non-Title I schools would not be considered in violation unless it failed to meet that requirement twice in a four-year period.  Finally, a district would be able to rebut a finding that its methodology was not compliant, particularly where non-Title I schools serve a high proportion of English learners or students with disabilities.

Still, this new draft does not address one of the major concerns that stakeholders had with the earlier version – namely, the use of per-pupil expenditure tests.  Negotiators must come to a consensus in order for the Committee to produce a rule.  

The new draft regulations are available here.

Resources:
Alyson Klein and Andrew Ujifusa, “Education Department Releases Revised ESSA Rules Proposal,” Politics K-12, April 15th, 2016.
Author: JCM

Alexander Questions Draft ESSA Regulations in Hearing

In a Senate Committee hearing on Tuesday, Chairman Lamar Alexander (R-TN) grilled Secretary of Education John King on his agency’s draft regulations to implement the Every Student Succeeds Act (ESSA).  The draft regulations were shared as part of conversations by a negotiated rulemaking committee designed to come up with guidance on the new law, and only cover two areas – assessments and the requirement that federal funds supplement, not supplant, State and local dollars.  But Alexander has become a vocal opponent of the draft regulations, calling them “ridiculous” and an overstep of federal authority.  King has called for negotiators on the rulemaking committee to focus on equity, saying that he is merely trying to ensure that districts are using funds to help low-income students.  

During the hearing held this week by the Senate Committee on Health, Education, Labor, and Pensions, Alexander said he would use every power available to him, including the annual appropriations process, to overrule the draft regulations.  Alexander also said he would encourage a lawsuit against the U.S. Department of Education (ED) should it go forward with this proposal.  

Alexander also echoed some members of the rulemaking committee, expressing concern that the supplement-not-supplant proposal would try to enforce a requirement known as “comparability,” which requires comparable spending between Title I and non-Title I schools, through this provision.  The Chairman noted that Congress had considered modifying the comparability provision to make it stronger, but ultimately decided against it in favor of providing more authority to States, and that the draft regulations are clearly contrary to Congressional intent.  

In a statement released Tuesday, Alexander reiterated his criticism, saying that ED is “ignoring the law” and creating its own policy instead.  If the proposed rule were adopted, he argues, it would require a complete overhaul of most State and local finance systems, requiring teachers to transfer to new schools and move States and districts back to the process of detailing individual costs as supplemental – the very thing, Alexander said, the language of the law is trying to move away from.

Senators Patty Murray (D-WA) and Elizabeth Warren (D-MA) did not directly contradict Alexander in the hearing, but stressed the importance of equity in the law.  Murray often describes the law’s requirements as “strong federal guardrails” for States, and said at the hearing that she voted for the law “on the explicit agreement that the Department of Education would enforce its accountability provisions through meaningful regulations.”

Negotiators will return to Washington next week for a third rulemaking session.  King told reporters Tuesday that ED is “hopeful that the negotiators will reach consensus across issues.”  

Alexander’s statement is available here.

Resources:
Andrew Ujifusa, “Sen. Alexander to John King: Rethink Your Draft ESSA Spending Rules, Or Else,” Education Week: Politics K-12, April 12, 2016.
Alyson Klein, “Ed. Sec. John King: Supplement-Not-Supplant Must Focus on Equity,” Education Week: Politics K-12, April 13, 2016.
Author: JCM

ED Issues Guidance on Leveraging Funds to Support STEM Education
The U.S. Department of Education (ED) issued a “Dear Colleague” letter this week that provides guidance to States and districts on how to leverage federal dollars to support science, technology, engineering, and mathematics (STEM) education and to close opportunity gaps in those fields.  Specifically, the letter provides examples of how formula grant funds from the Elementary and Secondary Education Act of 1965 (ESEA), the Individuals with Disabilities Education Act (IDEA), and the Carl D. Perkins Career and Technical Education Act of 2006 (Perkins) can be used to enhance STEM learning and instruction.

States and districts can use those federal funds toward activities and programs that help to ensure students have equitable access to STEM education opportunities and to support educators’ knowledge in the STEM fields through preparation and training opportunities.  For example, States or districts could use Title II funds under ESEA to provide training activities for STEM teachers or Perkins funds to develop a STEM pathway program for students.  In addition, ED offers potential ideas on how States and districts could implement STEM programs to fulfill the requirement to provide a “well-rounded education” under the new Every Student Succeeds Act.   

This new guidance builds upon the Obama Administration’s commitment in recent years to expand access to STEM education in K-12 schools, particularly for historically disadvantaged students.  “Too often many of our students, especially those who are most vulnerable, do not have equitable access to high-quality STEM and computer science opportunities, which are part of a well-rounded education and can change the course of a child's life,” said U.S. Secretary of Education John King in a statement this week. 

The “Dear Colleague” letter on leveraging federal funds to support STEM education can be found here.   

Resources:

U.S. Department of Education Press Release, “U.S. Department of Education Issues Guidance for Schools on Leveraging Federal Funding to Support STEM Education,” April 13, 2016.  

Author: KSC
News
Obama Administration to Discharge Loans of Disabled Borrowers
The Obama Administration announced this week that it would work to discharge the loans of nearly 400,000 disabled borrowers.  Borrowers who are permanently disabled are eligible for loan forgiveness under the Higher Education Act, but many borrowers are reportedly unaware of the opportunity.  The Obama Administration took action four years ago to streamline the forgiveness process for disabled borrowers, allowing them to use their social security designation to apply for discharge.  Many borrowers, however, have still neglected to take advantage of the option and disabled borrowers in default on their student loans risk losing federal tax refunds or having their Social Security benefits offset.  
The Administration’s actions this week aim to boost the number of disabled borrowers seeking loan forgiveness by utilizing a matching program to identify eligible borrowers based on their social security designation.  Identified borrowers will receive a letter from the U.S. Department of Education notifying them of their eligibility and outlining the necessary steps they must take to receive a discharge.  The new process, which was developed as part of President Obama’s Student Aid Bill of Rights, will ensure that permanently disabled borrowers receive notification of their eligibility for the loan forgiveness benefit.  

Resources:   

Danielle Douglas-Gabriel, “Obama to Forgive the Student Debt of Permanently Disabled People,” Washington Post, April 12, 2016.  

U.S. Department of Education Press Release, “U.S. Department of Education Acts to Protect Social Security Benefits for Borrowers with Disabilities,” April 12, 2016.

Author: KSC

Minnesota Lawsuit Seeks to Upend Union Protections
A lawsuit filed Thursday in Minnesota would challenge State laws that grant layoff protections to teachers after three years, require a detailed offboarding process, and protect more senior teachers from firing regardless of performance.  The plaintiffs, four parents from cities around the State, say these laws violate the State constitution’s guarantee to a “thorough and efficient” education.  Despite evidence on the importance of teacher quality for student performance, they say, the State’s laws prevent district leaders from making employment decisions based on performance.  They also argue that a large number of public school students are taught by underqualified or low-performing teachers.  

Minnesota’s education commissioner Brenda Cassellius defended the laws, saying that they “protect due process for teachers” while still providing the authority for administrators and school boards to remove teachers for cause.  The State teachers’ union says it has not yet decided whether it will formally intervene in the case.

The lawsuit is modeled after similar cases filed in New York and California in recent years, and is at least partially funded by a group – the Partnership for Educational Justice – that challenged the tenure laws in New York.  

Resources:
Alejandra Matos, “Lawsuit Accuses Minnesota of Protecting Bad Teachers at Expense of Students,” Star Tribune, April 14, 2016.
Author: JCM

California Court Upholds State Laws

A California appeals court announced Thursday that it would uphold an earlier decision regarding the State’s teacher tenure and dismissal laws.  This ruling overturns a 2014 decision in the case, Vergara v. California, which found that statutes which protected senior teachers created a situation where poor and minority students were being taught at a higher rate by ineffective teachers.  

The court agreed with the plaintiffs that “deplorable staffing decisions” have led to harm for poor and minority children.  However, it said that those decisions were made by system administrators and could not be attributed to the State’s teacher tenure laws.  “The court’s job is merely to determine whether the statutes are constitutional, not if they are ‘a good idea,’ ” the court added in its written opinion.  “The evidence did not show that the challenged statutes inevitably cause this impact.”

The plaintiffs say they will appeal to the California Supreme Court.  

Resources: Emma Brown, “California appeals court upholds teacher tenure, a major victory for unions,” The Washington Post, April 14, 2016.

Author: JCM

Reports
CAP Report Calls ED’s For-Profit Oversight Into Question
According to a new report from the Center for American Progress (CAP), the U.S. Department of Education’s (ED’s) lack of adequate oversight of the now defunct Corinthian Colleges, Inc. is just one case in what has become an unfortunate situation for the federal agency.  While the outcome for Corinthian was unusually bad, the CAP report concluded that flaws in the government's oversight of student aid were routine.  If nothing else, the Corinthian fiasco has created a renewed commitment at ED to protect student aid recipients from bad practices by institutions of higher education (IHEs).  

ED reviewers found in 2013 that Corinthian, a major for-profit college chain, had systematically raised students' tuitions without properly notifying them.  ED demanded a refund of student aid funds from the institution, but only for the handful of students whose records had led to the discovery.  Though the company's schools had more than 100,000 students, reviewers never investigated further.  Continued mismanagement at Corinthian led to the for-profit’s dissolution in 2014.  Since that time, ED has increased efforts to provide relief to students who were defrauded by IHEs.  Critics, however, have pointed out that the problem could have been avoided if not for ED’s lack of oversight of the for-profit higher education sector.

CAP’s report, "Looking in All the Wrong Places," is based on more than 6,000 pages of the government's own reviews, obtained under the U.S. Freedom of Information Act (FOIA).  The report concludes that ED's reviews were understaffed and too narrowly focused, failing to identify misconduct already publicly documented.  "Neither the Corinthian reviews, nor those of other schools, were designed in a way that would capture evidence that a school is lying to or misleading students, failing to counsel them about their aid, or otherwise behaving in ways that lack integrity," the report said.

The CAP report noted that the schools' own audits tend not to identify misconduct or financial mismanagement.  "In almost every case we reviewed, the auditor did not identify any major problems," the report said, after a review of 121 compliance audits.  It said the reviews were "focused on narrow and minor issues," such as the date loan funds were disbursed.  The reviews did not focus on problems posing a greater risk to students and the government, such as a 44% default rate at one for-profit college on federal Perkins Loans.  ED conducts its own program reviews at 5% of all colleges each year, which only allows for government inspectors to spend one week on each campus, the report said.

ED is arguing that the report did not reflect more recent improvements.  “Already this year, we have denied the recertification of several institutions which misrepresented themselves to students and taxpayers alike," ED spokeswoman Dorie Nolt said in a statement.  "But we know we must do more to end predatory practices that harm students."  ED cited its creation of a federal student aid enforcement unit.  The unit is overseen by Jim Runcie, a former UBS investment banker who is the chief operating officer of the U.S. Office of Federal Student Aid, a semi-autonomous arm of ED that is supposed to act more like a private business.

The CAP report is available here.

Resources: 

Jeff Horwitz, “Report: US Didn't Find Trouble at College Before It Failed,” Associated Press, April 12, 2016.

Author: SAS
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