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Legislation and Guidance
ESSA Negotiators Reach Agreement on Assessments
The negotiated rulemaking committee tasked with developing regulations on two key issues under the Every Student Succeeds Act (ESSA) – assessments and the provision that federal Title I dollars supplement, not supplant, State and local funds – finally reached agreement this week on one of those provisions.  The Committee successfully reached compromise on assessments but was unable to resolve differences on the supplement-not-supplant funding measure.  The U.S. Department of Education’s (ED’s) supplement-not-supplant proposal has garnered major criticism from lawmakers and advocates, including Senator Lamar Alexander (R-TN), who have argued that ED is using the regulatory process to advance its own policy agenda, contrary to the congressional intent of the law.  The range of assessment-related provisions reviewed by the Committee were significantly less controversial. 

Perhaps the most contentious assessment provision debated by the Committee was related to the requirement under ESSA that only 1% of students Statewide (those with the most severe cognitive disabilities) can be tested using an alternate assessment.  The cap does not apply to districts, but the new regulations say that States must intervene to provide support and training to districts that test more than 1% of their students using alternate assessments.  Under the law, States have the option to ask ED for a one-year waiver from the 1% cap, but they will be required to submit data to ED as part of their waiver application, including the number of students in each subgroup that took alternate tests the previous year and proof that at least 95% of students in special education and 95% of students overall took assessments.  After much debate, the Committee decided to forgo developing a federal definition of “severe cognitive disability,” but States will have to create a definition of their own within certain parameters set out by the Committee. 

In regards to testing for English learners, States must develop a universal assessment to measure English-language proficiency, which will be factored into their accountability systems, and States must work to ensure they offer tests in a wide range of languages, based on which languages a significant number of students in their districts speak.  For students who speak a native language, the Committee agreed that they may be tested in that language so long as the assessment has been thoroughly peer-reviewed.

ESSA also allows districts to use a “nationally recognized” test for students in high school in place of a state-developed assessment for accountability purposes.  The Committee grappled with how to define “nationally recognized” and in the end determined to allow districts to use assessments accepted by institutions of higher education for college entrance or placement and offered in multiple States, which could include the SAT, the ACT, as well as Smarter Balanced or PARCC tests.  The regulations stipulate that districts must offer the same test to all high schools under its purview if it chooses to use a “nationally recognized” test and that special education students and English learners must be accommodated.

Finally, the Committee agreed to allow States to use computer-adaptive tests as long as they can accurately assess whether a student is on grade level.  In addition, negotiators decided that students taking advanced math courses in 8th grade are permitted to take the advanced math test in place of the 8th grade State assessment.  States must also develop a method to ensure all students have an opportunity to take advanced math courses – a provision proposed by ED.  

Although the negotiated rulemaking committee approved these assessment provisions, the regulations must still be submitted to the Federal Register for public comment prior to becoming final.  It is possible that the regulations could change slightly through that process, but no major alterations are likely to occur. 

Since the Committee failed to reach accord on the supplement-not-supplant measure, ED is now free to move forward with its own draft proposal on that issue using the typical regulatory process, which includes an opportunity for the public to comment on the draft regulations.  In addition, ESSA includes a provision that allows Congress to review the regulations prior to final approval.  If ED does not significantly alter its most recent draft proposal for supplement-not-supplant, it is sure to incite backlash from lawmakers and advocates, such as Senator Alexander, who claim the draft regulations are a federal overreach.  

Resources:

Alyson Klein, “ESSA Cheat Sheet: What’s in the New Testing Regulations?,” Education Week: Politics K-12, April 21, 2016. 

Author: KSC

Alexander Continues Attacks on Draft ESSA Rules on Supplanting

Senate Health, Education, Labor and Pensions Committee Chairman Lamar Alexander (R-TN) recently authored an op-ed article for the Wall Street Journal regarding President Obama’s rulemaking process on the Every Student Succeeds Act (ESSA).  Specifically, Alexander accuses the President of “rewriting laws he doesn’t like – even those he’s signed,” in response to proposed regulations dealing with ESSA’s non-supplant requirements.  While these draft regulations have not been formally proposed, Senator Alexander is making it clear that he does not approve of the direction the Administration is heading.

According to Chairman Alexander, ESSA was meant to give power to the States and roll back some federal mandates.  This was in response to the Administration’s previous attempts to “direct local education policy with No Child Left Behind waivers.”  The law passed with significant bipartisan support and was hailed by the White House as a civil-rights success that “reflects many of the priorities of this administration.”  Alexander believes that one notable achievement was giving local school districts more discretion over Title I funds, which target economically disadvantaged students.  Federal laws and policies dating back to 1970 require that Title I funds must supplement, not supplant, State and local spending.

While section 1118(b) of ESSA leaves this requirement intact, the new statutory language modifies the way grantees can show that they are not using federal funds to supplant non-federal funds.  Under the old law, there were three presumptions of supplanting that districts would have to rebut.  Under section 1118(b)(2) of ESSA, a district simply has to show that the methodology used to allocate State and local funds to each

school receiving Title I funds ensures that such school receives all of the State and local funds it would otherwise receive if it were not receiving Title I assistance. According to Senator Alexander, Congress eased the burden by letting school districts establish their own methodology to show compliance with the supplanting prohibition.  Furthermore, section 1118(b)(4) of the law also prohibits the Secretary of Education from prescribing the “specific methodology a local educational agency uses to allocate State and local funds” or mandating “equalized spending per pupil for a State, local educational agency, or school.”  The HELP chairman believes the Administration’s proposed regulations on supplanting are intended to rewrite this part of ESSA.

The recently released draft regulations propose assessing a local school district’s compliance with the law by whether a Title I school “receives at least as much in State and local funding as the average non-Title I school.”  In other words, according to Alexander, the Administration is trying to do exactly what the law prohibits it from doing.  Alexander believes the Administration is trying to force local school districts to equalize spending among schools.  While the Chairman doesn’t get into the merits of such a policy, he argues that it is impractical since “staff compensation represents more than 80% of school spending.”  

Due to seniority rules in labor agreements and State laws, younger teachers with lower base salaries are often more likely to work at low-income schools.  Senator Alexander believes this is why the law forbids the federal government from considering “staff salary differentials for years of employment” when assessing comparability between Title I and non-Title I schools.  Mandating equalized spending in Title I schools as non-Title I schools would, according to Alexander, force States to rewrite their education funding formulas and districts to redo their labor agreements.

If the proposed regulations were adopted, Alexander believes experienced teachers earning higher salaries might have to be forcibly transferred to low-income schools.  Another possibility is that teachers at Title I schools would have to be paid more or school districts might be compelled to employ more staff at low-income schools.  While Alexander believes this is the Administration’s ultimate goal, he believes that “the quantity of employees is a poor proxy for the quality of education.”  

Regardless of the underlying policy-related motives, Senator Alexander argues that the proposed regulatory scheme offered by the Administration directly violates specific provisions of ESSA.  The Chairman sees this proposed rule as a line item veto that “violates both the letter and spirit of a law that was intended to reduce federal control over education rather than increase it.”  
The negotiated rulemaking committee responsible for developing regulations for ESSA failed to reach agreement this week on supplement-not-supplant.  The U.S. Department of Education can now move forward with its own draft regulations through the usual regulatory process and could still make changes before officially proposing the regulations through the Federal Register.  It will be interesting to see what, if any, changes result from Senator Alexander’s opposition.

Resources:
Senator Lamar Alexander, “Obama’s Ed-Run,” Wall Street Journal, April 18, 2016.

Author: SAS

ESSA Hearing Requirement Raises Questions for 21st Century Program

A new section in the Every Student Succeeds Act (ESSA) requires State educational agencies (SEAs) to provide local educational agencies (LEAs) with notice and opportunity for a hearing before final disapproval of an LEA application under certain ESSA programs.  Specifically, the statute requires SEAs to: (1) immediately notify the LEA of its preliminary determination to disapprove the application; (2) provide a detailed description of why the applicant failed to meet the requirements; (3) offer the LEA an opportunity to revise and resubmit its application within 45 days of the preliminary determination, including the chance to present supporting information that demonstrates the application meets requirements; (4) provide technical assistance, if requested, to assist the LEA to meet requirements; (5) conduct a hearing within 30 days of the application’s resubmission, if the LEA requests to do so; and (6) request additional information needed to make the application compliant. 

One of the programs subject to these requirements is the 21st Century Community Learning Centers program (21st CCLC).  While 21st CCLC local applicants have always had hearing rights if their applications were rejected, previously those rights did not kick in until after the application had been disapproved. ESSA’s changes to the timing and process for disapproving local applications will be particularly difficult to implement for the 21st CCLC program because subgrants are awarded based on a competitive process. The competitive process relies on peer reviewers to select the highest quality applications.  As a result of limited funding, States often award just a small percentage of the local applications submitted.  Accordingly, most applications are not rejected for a failure to meet specific compliance requirements, but rather based on the low quality of their proposed program as compared to other applicants. 

How this provision will be implemented in conjunction with SEAs trying to run a fair competition remains unclear.  Will SEAs need to provide local applicants with the opportunity to resubmit and obtain a hearing regarding their applications before or after the peer review process selects the highest quality applications? If local applicants can resubmit their applications after the peer review, how will the SEA evaluate resubmitted applications against applicants that were originally selected for funding by peer reviewers? Does the opportunity for resubmission and hearing only apply if the LEA’s application is rejected for failing to meet compliance requirements, rather than for poor quality as determined by the SEA and peer reviewers?  While these and several other questions remain unanswered, at a minimum, the ESSA changes will require SEAs to build in quite a bit of extra time before they can finalize subgrant award amounts. 

The U.S. Department of Education has established an email address to receive questions on ESSA implementation: essa.questions@ed.gov.  Brustein & Manasevit will be reaching out to find answers, and we encourage you to submit questions as well.
Author: BLG
Rep. Rokita Introduces Bill to Reauthorize Child Nutrition Programs
Representative Todd Rokita (R-IN), Chairman of the House Subcommittee on Early Childhood, Elementary, and Secondary Education, introduced a bill yesterday that would reauthorize a number of child nutrition programs, including the National School Lunch and Breakfast Programs.  A discussion draft of the House bill was circulated earlier this month, and the Senate Agriculture Committee passed its own child nutrition reauthorization bill in January, though it has not yet seen a vote on the Senate floor.   

The House bill aims to reduce federal regulations and mandates for child nutrition programs, which Republicans argue has led to a greater burden on and increased costs for States and districts.  The House bill would delay further sodium reductions and require the U.S. Department of Agriculture to review nutrition standards every 3 years to ensure the standards do not increase costs or limit participation in the school lunch and breakfast programs.  The bill also increases the federal reimbursement rate for school breakfast by 2 cents and raises the administrative review period to 5 years.  In addition, the summer food service program would be expanded to help increase access to summer meals.  The bill makes adjustments to the Community Eligibility Provision (CEP) as well, which allows schools to provide free meals to all students in low-income schools.  The House proposal would require that 60% of students be eligible for free and reduced-price meals for a school to qualify for CEP, up from the current 40% requirement. 

Child nutrition programs were previously reauthorized in 2010 under the Healthy, Hunger-Free Kids Act and were granted a one-year extension after expiring in September of last year.  The bill introduced this week has been referred to the House Education and the Workforce Committee, which must vote on the proposal before it can be considered by the full chamber.  

Resources:

House Education and the Workforce Committee Press Release, “Rokita Introduces Bill to Reauthorize, Reform Child Nutrition Assistance,” April 20, 2016.  

Author: KSC
News
Federal Appeals Court Sides with Transgender Student in Bathroom Case
Earlier this week, the U.S. Court of Appeals for the 4th Circuit ruled in favor of a transgender student from Virginia seeking to use the restroom matching his gender identity.  The student, who was born female but identifies as male, filed a lawsuit against the Gloucester County School Board last year seeking an injunction to allow him to use the men’s restroom after the school board instituted a policy requiring students to use the restroom that corresponds to their biological sex.  The student argued that the policy violates Title IX of the Education Amendments of 1972 – the federal law that prohibits sex discrimination.  

The U.S. Department of Education (ED) has issued guidance in recent years to clarify that according to its interpretation, Title IX protects against discrimination on the basis of gender identity.  Despite this, the lower court in the case out of Virginia denied the student’s request for an injunction, stating that the school board’s policy did not violate Title IX.  In the 4th Circuit’s ruling this week, however, the panel determined 2-1 that deference must be given to ED’s interpretation of Title IX and that the lower court must rehear the case using the appropriate standard.  

Protecting transgender students from discrimination has become a growing civil rights issue across the nation.  Lesbian, gay, bisexual, and transgender advocates have increasingly challenged local policies prohibiting transgender students from using the bathroom or locker room that corresponds to their gender identity, not their biological sex.  In a case out of Illinois last year, ED threatened to withhold federal funds from a school district if it did not provide accommodations for a transgender student in the girls’ locker room.  In response, many State lawmakers have introduced legislation that would require individuals to use the facilities that match their biological sex.  

The 4th Circuit ruling this week is the first time a federal appellate court has ruled in favor of ED’s interpretation that Title IX prohibits discrimination based on gender identity.  The ruling could have major implications in future cases challenging policies and laws on this issue.  

Resources:

Richard Fausset, “Appeals Court Favors Transgender Student in Virginia Restroom Case,” New York Times, April 19, 2016. 

Author: KSC
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