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The Federal Update will not be published next week because of Brustein & Manasevit, PLLC’s annual Spring Forum, held in Philadelphia, Pennsylvania.  Publication of the Update will resume on May 13th, 2016.
Legislation and Guidance
Negotiated Assessment Regulations Published on ED’s Website
The U.S. Department of Education (ED) has published the regulations resulting from discussion by a negotiated rulemaking committee earlier this month.  That committee was tasked with coming to a consensus around two issues: the supplement-not-supplant requirement and a number of topics regarding assessments.  Though the group did not ultimately reach a consensus on how to regulate supplement-not-supplant requirements, it did find agreement on assessment topics.  ED staff used that framework and various drafts to create regulatory language, now available here.

These regulations outline State responsibilities under ESSA, including the responsibility to ensure that assessments are administered to “all students” – not entirely consistent with the language of ESSA which states that only 95% of students must be assessed.  The draft regulations further state that an assessment system should “provide for the participation of all students,” though a State may provide accommodations where appropriate according to a students’ individual educational program (IEP) or language placement, and administer an alternate assessment based on alternate achievement standards for students with the most significant cognitive disabilities.  

Those alternate assessments are limited to 1% of students, though the State may not prohibit a local educational agency (LEA) from exceeding that amount.  Instead, a State may require that a LEA submit information justifying its need to exceed 1% alternate assessments, making that information publicly available (so long as it does not revel personally identifiable student information), and may provide “appropriate oversight.”  A State may request a waiver of the 1% cap, but in order to do so it must demonstrate to ED that it is assessing at least 95% of all students and students with disabilities, state that it will address any disproportionality in the subgroups of students selected for such assessments, and come up with a plan for meeting the 1% cap.  Additional regulatory language requires that States with alternate assessments establish State guidelines for IEP teams to use in determining which assessment should be used, and notes that students should not be identified for such assessments on the basis of a particular disability, previous low achievement, or status as an English Learner.

The draft regulations also define status as a child in foster care and clarify that military-connected students include those who have a parent serving on full-time National Guard duty.  There are also a number of requirements for States who plan to approve district-selected nationally recognized high school assessments, and the concept of “nationally recognized” is defined as an assessment administered in multiple States and recognized by institutions of higher education for the purposes of entrance or placement.  

These regulations will be published in the Federal Register for public comment before being made final.

Author: JCM

Stakeholders Asked for Input on Need for ESSA Guidance 
The U.S. Department of Education (ED) has issued a new call for public input on what areas of the Every Student Succeeds Act (ESSA) are ripe for non-regulatory guidance.  ED notes that this is separate from the agency’s previous request for comments on potential areas for regulation.  Instead, the agency is seeking feedback on areas of the new law where guidance could help assist States, districts, and others in understanding and implementing ESSA.  This non-regulatory guidance, ED adds, is non-binding but is intended to help stakeholders and the public understand how ED is interpreting the law and to provide “clarification and best practices.”  

ED is specifically looking for input on: “ways to expand early learning; strategies to recruit, develop, and retain teachers and leaders (Title II); clarification of fiscal requirements; student support services (Title IV).”  The agency also says it plans to develop ESSA transition guidance on homeless children and youth, students in foster care, and English Learners.  

Commenters are asked to provide their input via e-mail to ESSA.Guidance@ed.gov, noting the topic area or areas in the subject line.  Feedback should be provided by May 25th, 2016 in order to have the maximum impact on potential guidance – a deadline which indicates the ED intends to have these guidance documents out some time this summer.

Author: JCM

ED Aims to Increase Scrutiny of Accreditors 
The U.S. Department of Education (ED) issued a “Dear Colleague” letter last Friday that aims to provide clarity to accrediting agencies on the flexibility they have to vary their reviewing practices between different institutions.  In the letter, ED also describes the practices it will review when evaluating whether an accrediting agency will continue to receive federal recognition (accreditors must be approved by ED in order to have the authority to determine whether an institution should receive federal student aid).  

ED notes that under current regulation, accreditors have flexibility to vary their practices, which may mean using more resources and applying a higher scrutiny to institutions performing poorly.  If an accreditor chooses to apply more resources to certain institutions, however, ED will review the agency’s process for determining differentiation when considering the agency’s recognition status to evaluate the effectiveness of its process.  ED urges accreditors to focus on measures of quality, such as student retention and graduation rates, when deciding how to allocate their resources to different institutions.  

In addition, the letter identifies a number of issues that ED has said it will examine most closely when reviewing an accreditor’s effectiveness.  ED will compare accreditors’ actions and standards against those of other agencies to expose any potential shortcomings in criteria or evaluation, and it will closely scrutinize accreditors’ standards to determine whether they sufficiently address institutional quality.  ED will also take into consideration any complaints filed against an accrediting agency outside of the federal recognition process that allege noncompliance with regulatory requirements.  Finally, ED will look at a number of processes that accreditors are required to follow under law, including having an adequately sized and qualified staff to complete reviews, providing timeframes for an institution to come into compliance, submitting written notification to ED when an agency revokes an institution’s accreditation or places it on probation, and notifying ED when an accreditor suspects one of its institutions may be engaged in fraud or abuse or is failing to meet obligations under title IV of the Higher Education Act.  

ED’s letter last week follows a series of actions by the Obama Administration in recent months to improve the accreditation process.  Accrediting agencies have come under increased scrutiny in recent years since many for-profit institutions have been accused of engaging in fraudulent behavior, such as the now-defunct Corinthian Colleges.  In the letter, ED stated that additional guidance addressing reporting requirements and terminology used by accrediting agencies will be issued later this spring.  

The “Dear Colleague” letter can be found here.

Resources:

Eric Kelderman, “Education Dept. Warns of More Scrutiny for Accreditors,” Chronicle of Higher Education, April 22, 2016. 
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News
White House Unveils Grant to Expand Tuition-Free Community College
Vice President Joe Biden announced a new competitive grant program on Monday that will provide free community college tuition to some students participating in workforce training programs around the country.  The program, which will provide $100 million in grant funds and will be housed at the U.S. Department of Labor, will award funds to partnerships between employers, training programs, and community and technical colleges to provide skilled labor training to low-income or unemployed individuals.  

“With these grants, students will be able to attend these programs tuition free—so they can use their Pell Grants and other financial aid to pay for books, supplies, childcare, transportation, and other living expenses—instead of having to go into overwhelming debt,” Vice President Biden said.

The Obama Administration has been advocating for the federal government to provide tuition-free community college since the President unveiled the America’s College Promise proposal in his 2015 State of the Union address.  The President’s proposal has failed to gain traction in Congress, but a number of States and community colleges have developed their own tuition-free programs over the last year.  The grants are funded by fees from the H-1B visa program, which allows employers to bring in foreign workers who are highly skilled or have specialized training.  
Resources:

Danielle Douglas-Gabriel, “White House Launches $100M Competition to Expand Tuition-Free Community College,” Washington Post, April 25, 2016.
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Chiefs for Change Releases ESSA Activity Guide
The group Chiefs for Change has released a new guide document intended to help States who are considering taking advantage of an optional set-aside under the Every Student Succeeds Act (ESSA).  The Direct Student Services (DSS) set-aside allows States to take an optional 3% off the top of Statewide Title I funds to provide academic services for individual students (for States that choose this option, it would be in addition to the mandatory 7% school improvement set-aside).  

Funds reserved under DSS may be used for tutoring, credit recovery, advanced coursework, distance learning, transportation for school choice purposes, and other activities.  Ninety-nine percent of funds must ultimately go to districts to serve students, but States can choose to allocate the dollars competitively.  

The Chiefs for Change guide notes that ESSA only requires that States consult with districts prior to determining whether to reserve funds, but recommends that States consider involving other stakeholders including teachers, administrators, parents, students, and community members.  It outlines other considerations for States in determining whether to exercise the option to set aside these funds, and answers a number of questions about what flexibility States have in defining terms like a “meaningful” number of options in school choice programs or an “adequate number” of tutoring options.  The guide also makes recommendations on State oversight, especially with respect to tutoring providers.  Finally, it offers a comparison between current law and ESSA (which goes into effect in the 2017-18 school year) as well as an estimate of how much money each State would be able to reserve under this provision.

The DSS guide is available here.

Resources:
Alyson Klein, “A Guide for Leaders Who Want to Use New Funding Flexibility in ESSA,” Education Week: Politics K12, April 25, 2016.
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Administration Unveils New Initiatives to Protect Student Loan Borrowers

The U.S. Departments of Education (ED) and the Treasury, as well as the Consumer Financial Protection Bureau (CFPB), announced new actions this week aimed at protecting student loan borrowers.  The actions include making changes to the credit reporting system for student loans so that all information displayed on a borrower’s credit report is consistent and accurately reflects repayment activity.  The agencies also developed a set of guidelines that detail borrowers’ repayment rights, which aims to reduce illegal actions by loan servicers and ensure borrowers are treated fairly.  

In addition, as part of an effort to ensure borrowers receive clear, understandable information about their repayment options, the CFPB created a “Payback Playbook” which provides personalized information to borrowers, detailing the repayment plans in which they are eligible to enroll through their online accounts.  Finally, borrowers may access information about the number of repayment plans offered by ED by visiting a newly-launched website, studentloans.gov/repay. 
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