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Legislation and Guidance
ED Updates Guidance on Transitioning to ESSA
The U.S. Department of Education (ED) issued an updated version of its Frequently Asked Questions (FAQs) on Transitioning to the Every Student Succeeds Act (ESSA) last week.  The updated FAQs document provides additional clarity regarding transition for supplemental education services (SES) funds and specific formula grant programs, as well as paraprofessional qualification requirements for the upcoming school year.  

The FAQs document details how States can transition away from SES, which was eliminated under ESSA, over the next year.  The updated FAQs say that States not requiring their local educational agencies (LEAs) to provide SES during the 2016-2017 school year must develop a one-year transition plan that will ensure LEAs still provide support services to students in schools with the highest need, but the plan does not have to address providing supports to all SES-eligible students.  In the plan, States may dictate whether LEAs are required to spend a certain portion of their Title IA allocation (no more than 20%) on those alternative supports.  In addition, ED notes that Title IA funds that would have normally been used to provide SES are subject to equitable services requirements during the 2016-17 school year.  

The document adds new questions addressing how some formula grant programs will be treated in the upcoming school year as States and districts transition away from No Child Left Behind (NCLB).  Reaffirming previous guidance from ED and a provision in the Consolidated Appropriations Act of 2016, changes to formula grant programs will not take effect until the 2017-2018 school year.  Specifically, the guidance states that the Mathematics and Science Partnerships grants, grants to State Agencies of Higher Education under Title II Part A, and Indian Education Formula Grants to LEAs, which all face changes or elimination under ESSA, will be awarded and administered in accordance with NCLB for the 2016-2017 school year.  

Finally, in the updated guidance ED has reconsidered its previous stance that compliance with paraprofessional requirements would be waived during the 2016-2017 school year (requirements for paraprofessional qualifications are maintained under ESSA).  The updated FAQs have eliminated the language on paraprofessionals that appeared in the earlier version, now implying that States will still be required to comply with the requirements for paraprofessionals detailed under section 1119 of the Elementary and Secondary Education Act, as amended by NCLB, during the upcoming school year.  ED does, however, maintain its position that States will not have to comply with the section 1119 requirements for highly qualified teachers, which were eliminated under ESSA.  In addition, with the removal of highly qualified teacher requirements, ED has determined that special education teachers must instead meet the professional qualifications detailed in section 612(a)(14)(C) of the Individuals with Disabilities Education Act, as amended by ESSA, for the 2016-2017 school year.

The updated FAQs on Transitioning to the Every Student Succeeds Act can be found here.  New additions and updates are noted at the end of each answer. 
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Administration Issues New Guidance on Transgender Students

In the wake of recent State legislation, policies, and lawsuits regarding which bathrooms should be used by transgender students, the U.S. Departments of Education (ED) and Justice (DOJ) released guidance this week on the civil rights concerns related to these students.

The two agencies note that Title IX of the Education Amendments of 1972 say that schools receiving federal money may not discriminate based on a student’s sex – protections that they say extend to a student’s transgender status.  Though various States and individuals have stated that such protections do not extend to gender identity – some saying that is an overly broad reading of Congressional intent – the guidance includes two and a half pages of footnotes to back up its assertions.

“This guidance further clarifies what we’ve said repeatedly,” said Secretary of Education John King in a statement: “that gender identity is protected under Title IX.”  

“Our federal civil rights law guarantees all students, including transgender students, the opportunity to participate equally in school programs and activities without sex discrimination as a core civil right,” added Department of Education Assistant Secretary for Civil Rights Catherine E. Lhamon. “This guidance answers questions schools have been asking, with a goal to ensure that all students are treated equally consistent with their gender identity.” 

The guidance outlines the obligations that ED and DOJ believe schools have toward transgender students, including the obligation to respond promptly and effectively to sex-based harassment, treat students consistent with their gender identity (even if their school records indicate a different sex), allow students to participate in sex-segregated activities consistent with their gender identity, and protect student privacy related to transgender status under the Family Educational Rights and Privacy Act.  

House Committee on Education and the Workforce Chairman John Kline responded to the guidance with a press statement today, saying “[t]hese are deeply personal issues that should be discussed and decided openly, where all Americans have an opportunity to express their views and have their voices heard. Unfortunately, once again, the administration is suppressing an important national discussion that belongs to the people…. Let’s be clear about what this is: another unilateral decree imposed on our nation’s schools, colleges, and universities by a lawless administration.”

The ED/DOJ guidance on transgender students is available here.
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Congress Battles it Out on Supplement-not-Supplant Draft
The U.S. Department of Education’s draft regulations on amendments to the supplement-not-supplant (SNS) provision in the Every Students Succeeds Act (ESSA) have proven controversial since they were first released as part of the Negotiated Rulemaking sessions held in March and April of this year.  Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions (HELP) and a key author of ESSA, took Secretary of Education John King to task in a hearing in April.  Alexander said that King’s draft regulations were too prescriptive, losing the intended State-level flexibility.  He also complained that the draft attempted to force comparability – the idea that expenditures across schools should be comparable – through an entirely different provision.  Alexander accused King and the U.S. Department of Education (ED) of ignoring the law.

Last week, however, a group of Senators came to ED’s defense.  In a letter signed by numerous members of the HELP Committee, the Senators tell King not to “back down” on equity.  "Simply put,” the Senators wrote, “we believe that state and local educational agencies should not use federal funds as an excuse to spend less money on low-income children.  The Department has the authority and responsibility to enforce the fiscal accountability safeguards in ESSA through strong regulations and oversight, and that's precisely what we expect to see."  This sentiment echoes statements from King, who has said that the agency is simply trying to ensure that school districts are using an approach which will ensure that federal dollars supplement, but do not take the place of, State and local funds.  The Senators’ letter is available here.

This week, with the help of the Congressional Research Service (CRS), the non-partisan research and analytical arm of the Library of Congress, Alexander fired back.  In a memorandum to members of Congress, CRS analysts cast doubt on whether ED’s draft regulations constituted a reasonable interpretation of the law and whether they would be upheld by a court.  While they acknowledged that courts often give broad deference to agency interpretations of statutory provisions, CRS also noted that it is not clear that the draft rule could be read as an “interpretation” of ESSA’s supplement-not-supplant provision, suggesting that it goes well beyond the plain language of the statute.

“In the draft proposed rule,” the memorandum notes, “ED provided only a limited discussion of how this statutory language gives ED the legal authority to require parity in expenditures in Title I-A and non-Title-I-A schools.  According to ED, the reason that the proposal requires that Title I-A schools receive at least as much in State and local funding as non-Title I-A schools is ‘so that Title I funds can provide truly supplemental support in Title I schools.’ On its face, however, the plain language of the SNS provisions does not appear to require such a result.  Notably, the statutory language does not establish any type of standard or requirement regarding how to demonstrate that a Title I-A school receives all of the state and local funds it would have received in the absence of Title I-A funds.”

As a result, CRS suggested, “it seems that a legal argument could be raised that ED exceeded its statutory authority if it promulgates the proposed SNS rules in their current form” (the CRS memorandum is available here).  CRS also notes that the proposed regulations do not exempt staff salary from consideration of expenditures, despite the fact that Congress has considered – but ultimately decided against – requiring such expenditures to be comparable in the past.  Finally, CRS questions – as Alexander has – whether ED has the authority to implement such prescriptive regulations, writing that ESSA “retained the Title I prohibition that states: ‘Nothing in this title shall be construed to mandate equalized spending per pupil for a State, local educational agency, or school.’ The proposed SNS regulations, however, appear to directly conflict with this statutory language, which seems to place clear limits on ED’s authority.”
After the report’s release on Wednesday, Alexander spoke on the Senate floor again criticizing ED for “breaking the law,” saying that if ED staffers want to engage in this type of policymaking, “they should resign and run for Congress instead.”  House Education and the Workforce Committee Chairman John Kline said in a press release about the memorandum, released Wednesday, that “[t]here is no question this regulation would violate both the letter and intent of the law, and it must be abandoned.  Congress and the administration promised to reduce the federal role and restore local control, and we will use every available tool to ensure that promise is kept.”
But ED continued to insist that these draft rules were a necessary part of ensuring opportunity for students.  In a statement released Wednesday, the agency said: “[a]s the Department has been reminded by over 30 civil rights groups, 600 teachers, and 9 U.S. Senators, the entire purpose of Title I funds is to truly provide the additional resources necessary to ensure that students in high poverty schools have access to equitable educational opportunity.  If schools are being shortchanged before the federal dollars arrive, then those dollars are not supplemental."

Resources:
Alyson Klein, “Democratic Senators to King: Don't Back Down On ESSA Rules Fight,” Education Week: Politics K-12, May 3, 2016.
Andrew Ujifusa, “Report to Congress: Proposed Spending Rules Appear to Exceed ESSA Language,” Education Week: Politics K-12, May 11, 2016.
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Democrats Encourage ED to Seek Stakeholder Input on ESSA
Democrats in the House and Senate sent a letter to the U.S. Department of Education (ED) this week asking that the agency help States gather an appropriately diverse level of feedback from civil rights advocates, teachers, and others, as States begin implementing the Every Student Succeeds Act (ESSA).  The letter also expressed concern that there are roadblocks in the way of gathering important input from these groups and that ED must provide clear guidance as well as technical assistance to States and districts to help them get a full range of views about how to approach ESSA.  This push from Congressional Democrats seems to be in direct opposition to recent calls from Republicans on the Hill regarding ED’s possible overreach with draft regulatory language for certain provisions under ESSA.

In their letter, Senator Patty Murray (D-WA) and Congressman Bobby Scott (D-VA) said that there must be "robust and multiple opportunities" for people to tell States how they should think about the new federal education law.  "Unfortunately, as States embark on plan development, there are early reports of systemic barriers impeding the participation of teachers, paraprofessionals, specialized instructional support personnel, parents, and other stakeholders in state and local plan development," Murray and Scott wrote to King.  "For example, lack of consideration for working parents and community members in scheduling meetings with stakeholders or the inability of teachers, paraprofessionals, and other school personnel to secure release time to enable full participation in plan development." 

The letter to Secretary of Education John King fits into a broader pattern of Democrats urging ED to take a proactive role in ESSA implementation, which shifts key aspects of education policy decision-making to States.  For example, last week, several Democratic senators told ED not to lose its spine over pending spending regulations covering Title I funds.  This was in direct response from complaints from Senate Health, Education, Labor, and Pensions (HELP) Committee Chairman Lamar Alexander (R-TN) about the direction ED is heading in resulting supplanting prohibitions under Title I of ESSA.  Chairman Alexander believes ED is attempting to use the supplanting regulatory process to enforce equity spending on schools in violation of ESSA statutory limitations on the agency’s authority.  

While Democrats and Republicans may be giving ED mixed messages on implementing ESSA, both parties are interested in hearing more from stakeholders in the education community.  Next Wednesday, the HELP committee will hold a hearing on the perspectives of stakeholders on ESSA implementation.  As ED continues to work over the next year, Congress is likely to keep a close eye on any actions ED takes, or fails to take, before the law fully goes into effect for the 2017-2018 school year.

Resources:
Andrew Ujifusa, “Congressional K-12 Leaders Urge Ed. Dept. to Ensure 'Full Participation' in ESSA Shift,” Education Week: Politics K-12, May 11, 2016.
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DOL, ED Request Comments on WIOA Performance Reporting

The U.S. Departments of Labor (DOL) and Education (ED) recently released documents showing their plans for performance reporting under the Workforce Innovation and Opportunity Act (WIOA).  These plans were published in the Federal Register and open for comments through May 27, 2016.  As of now, State and local workforce areas must begin reporting on these new performance indicators in July.   

WIOA specifies a set of six common measures to be reported across its core programs.  Section 116(b)(2)(A) 6(b)(2)(A) lays out the core performance measures as rates of unsubsidized employment in the second quarter after program exit, unsubsidized employment in the fourth quarter after exit, credential attainment and measurable skill gains, as well as median earnings of the employed in the second quarter after exit.  The law also requires DOL to develop one or more indicators of “effectiveness in serving employers.”  States will report employer effectiveness data for all WIOA core programs as one.  Outcomes for the other measures will be reported by States for each program.

To measure the effectiveness of service to employers, States will choose to report on two of three measures.  The options are:

· Employee retention, measured using unemployment insurance wage records to capture workforce system participants placed in employment who remained with the same employers in the second and fourth quarters after program exit;

· Repeat customers, measuring the number of business establishments receiving services in a program year that also received services during the previous three years, as a share of all employers who received services in the previous three years; and

· Employer penetration, measured by the share of establishments receiving services among total establishments in a State.

“By allowing States to choose two of the three options to measure this particular indicator, States will have maximum flexibility in selecting the measures that best suit their needs and allow the departments the opportunity to evaluate States’ experiences in using these measures during [Program Year (PY)] 2016 and PY 2017.  It will also give the departments an opportunity to obtain employer feedback, including the extent to which they accurately measure effectiveness in serving employers.  Such evaluations and feedback could be helpful for determining whether there is a need to revise the indicator for PY 2018 and the following years,” says an explanatory statement from the agencies’ documentation.  “Governors will also have the flexibility to establish and report on additional State-specific measures.  However, States will not be held accountable or be subject to sanctions based on the outcomes of governor-introduced measures.”

Interested parties wishing to comment on the performance reporting plans can do so via email at OIRA_submission@omb.eop.gov. 

Resources:
Ryan Hess, “Employer Service Measure Raises ‘Creaming’ Specter,” Employment and Training Reporter, May 9, 2016.
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News
Senator Warren Questions Lobbying Efforts of Student Loan Servicer
Senator Elizabeth Warren (D-MA) spoke out this week against the lobbying efforts of one of the U.S. Department of Education’s (ED’s) federal student loan servicers.  In a letter sent to ED’s Chief Operating Officer on Tuesday, Warren noted that just in the first three months of this year, Navient has spent over $850,000 on congressional lobbying efforts and a total of $3.7 million since the beginning of 2015.  

Warren states that in an investigation conducted by ED’s Office of Inspector General (OIG) more than six years ago, Sallie Mae, Navient’s former sister company, was found to have overcharged the government more than $22 million on federal student loan subsidies, but the company has not yet repaid those funds, claiming that it is still in discussion with ED over the matter.  Warren notes that the amount of money Navient has spent on lobbying since 2010 – approximately $24 million – could have covered the amount that the servicer owes to the federal government instead of being used for “lobbying Congress and the Administration in search of additional perks.”  Navient, however, claims that its lobbying expenditures have decreased by 30 percent each year and that the money it did spend on lobbying was directed at policies to benefit borrowers.   

Warren takes fire at ED as well, questioning its recent renewal of Navient’s contract given a number of investigations into its treatment of borrowers and the agency’s decision to grant Navient multiple extensions for paying back the $22 million it overcharged the federal government.  Warren has repeatedly called upon ED to strengthen oversight of federal student loan servicers and to ensure that borrowers are not subjected to unfair practices.  In her letter, she urges ED “to keep the interests of students and their families – not Navient and its lobbyists – first and foremost as [it] make[s] important contracting decisions regarding Navient and other student loan servicers.” 

Resources:

Danielle Douglas-Gabriel, “Elizabeth Warren Presses the Education Department to Rein in Navient,” Washington Post, May 12, 2016. 
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Reports
Report on Teacher Diversity Says There Are ‘Holes’ in Recruitment Pipeline
In a report released last week, the U.S. Department of Education reviewed trends in the diversity of elementary and secondary school teachers and the pipeline from college enrollment to teaching.  The report found the teaching and school leadership workforce to be much less diverse than the students they serve.  Only 18% of American public school teachers are individuals of color, while almost half (49%) of elementary and secondary students are individuals of color.  As the pipeline toward teacher preparation progresses, too, the group becomes less diverse.  While 43% of high school graduates are students of color, only 38% of bachelor’s degree candidates could say the same, and students of color make up only 25% of those enrolled in teacher preparation programs.  Completion rates among students of color were also much lower than their white peers.

Secretary of Education John King called diversity a “real contributor” to improved student outcomes.  “It’s important for students of color to have role models who look like them and share common experiences,” King said in a statement.  “It’s just as important for all students to see teachers of color in leadership roles in their classrooms and communities.” 

The report suggests that stakeholders including postsecondary institutions, schools, districts, and others do more to support teachers of color at all points and encourage a more diverse group of students to enter the teaching profession.

The teacher diversity report is available here.
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