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Legislation and Guidance
ED Issues Proposed ESSA Accountability Regulations
Yesterday, the U.S. Department of Education (ED) released the first proposed regulations issued pursuant to the Every Student Succeeds Act (ESSA) (while discussion drafts from the Negotiated Rulemaking Committee have been released, they have not yet been officially published).  These new regulations cover accountability for schools and districts who have low student achievement ratings and will be published in the Federal Register on Tuesday, May 31st.

Under ESSA, States must set up a system to assign schools one “comprehensive, summative rating” and identify them for improvement based on State-designed standards and goals.  This rating system must include a number of academic factors as well as school quality and other factors to be determined by the State.  ED also clarifies in its regulations that public charter schools must be included in State accountability systems.  

In many ways, these regulations preserve the flexibility touted by lawmakers as one of the hallmarks of ESSA.  States would still have to set up a comprehensive rating system for schools, but would be able to choose their own indicators of school quality and success as well as their own “n-size,” the minimum number of students in a group for that group to be included for accountability purposes.  However, States that want to use an n-size larger than 30 must submit a justification to ED explaining why.  Subgroup performance must be considered separately, eliminating the ability of States to use so-called “super subgroups,” as some have done under large-scale waivers of current law.  Additionally, indicators of school quality must be able to measure the performance of all students in all public schools (including ED says, charter schools), allow for comparison between subgroups, demonstrate variation across schools, and be likely to increase graduation rates.  

However, ED does set some parameters for the rating system in an effort to ensure that struggling schools see interventions.  For example, if a school is scoring at the lowest possible level on any academic indicator, it may not receive the same summative rating as a school that receives high marks on those indicators.  In addition, each indicator must have at least three distinct levels of performance assigned to schools.  Under law, ED may not prescribe specific weights for the various accountability factors, but the regulations reiterate the statutory requirement that academic achievement have a “much greater” weight.  

Under ESSA, States must factor student assessment participation into accountability ratings.  When schools assess less than 95% of all students and 95% of students in each subgroup, the State must take “robust action” to ensure that testing participation improves.  This may take the form of assigning a lower summative rating to those schools, assigning the lower performance rating on the State rating system’s academic achievement indicator, or identifying the school for targeted support and improvement.  The State may also submit its own plan to address low assessment participation.  

Based on this rating system, schools are identified for either targeted or comprehensive improvement.  Schools in need of targeted support include those with a low-performing subgroup whose performance is similar to the “all students” performance in the bottom 5 percent of Title I schools in the same year, and Title I schools with “consistently underperforming” subgroups as defined by the State.  Schools identified for comprehensive support and improvement will include those in the bottom 5% of Title I schools, high schools with graduation rates below 67%, and Title I schools with chronically low-performing subgroups which have not improved after receiving targeted support. 

ED also says that schools in need of targeted support may not exit that designation based on performance on a school quality indicator alone.  Instead, exiting interventions must also be based on academic indicators.  

Under the proposed regulations, schools identified for targeted or comprehensive interventions must address any “resource inequities,” including per-pupil expenditures and the proportion of teachers who are inexperienced, ineffective, or teaching out-of-field.  

The proposed regulations offer some direction on State and local report cards as well.  States and districts must consult with parents in designing the report cards and make them available no later than December 31st of each year.  Those report cards must include a “full set” of accountability statistics and should ensure transparency around resource equity measures – including specific information on district and school-level per-pupil expenditures.  The regulations also clarify the situations in which students with the most significant cognitive disabilities who earn alternate diplomas may be counted for purposes of measuring graduation rates.  

New State accountability systems will take effect for the 2017-18 school year and States will be required to submit their State consolidated plans, outlining the details of their accountability systems, in March 2017.  According to an official at ED, however, States may delay the submission of their consolidated plans until July 2017 if more time is needed, and States may incorporate additional indicators into their accountability systems after the 2017-18 school year. 
Members of Congress weighed in on the proposed regulations Thursday.  In a press release, House Committee on Education and the Workforce Chairman John Kline (R-MN) and Senate Health, Education, Labor, and Pensions Committee Chairman Lamar Alexander (R-TN) promised to “review” the proposed regulations.  Kline pledged to hold a hearing on them in the coming weeks to ensure the rule reflects “the letter and intent of the law.”  Alexander expressed his disappointment that “the draft regulation seems to include provisions that Congress considered – and expressly rejected.”  Alexander added that if the final regulation does not reflect his intent, he will introduce a resolution under the Congressional Review Act to overturn it.  That law allows Congress to pass a resolution of disapproval within 60 days of a final regulation’s publication.  If passed by both houses and signed by the President, the resolution would void the existing regulation and prohibit the agency from publishing anything similar.

The regulations will be published for a 60-day comment period; comments will be due August 1st.  A summary of the regulations from ED is available here, the full notice of proposed rulemaking on accountability is here.

Resources:
Andrew Ujifusa, “Education Department Releasing ESSA Accountability Rules,” Education Week: Politics K-12, May 26, 2016.
Author: JCM

News
Murray, Scott Urge Strong Accountability Regulations
The ranking Democrats on both the House and Senate Education Committees, Congressman Bobby Scott (D-VA) and Senator Patty Murray (D-WA), sent a letter to Secretary of Education John King this week to urge the U.S. Department of Education (ED) to maintain strong measures of accountability under the Every Student Succeeds Act (ESSA) through its proposed regulations, which were released yesterday.  In the letter, the lawmakers note that while ESSA offers greater flexibility to States, the law also includes “strong federal guardrails” to ensure equitable opportunities for all students.   
Murray and Scott urge King to use the authority ESSA provides to him to develop regulations that clarify vague language regarding Statewide accountability requirements and to set parameters that ensure the historic civil rights intent of the law is upheld.  Specifically, the lawmakers want ED to require that as part of their accountability systems States must: 

· Develop long-term goals and interim progress measures that set greater academic gains for low-achieving groups of students to help make progress in narrowing the achievement gap;

· Incorporate quality indicators used to calculate annual, summative scores that provide information on student learning in all schools;

· Include a measure of participation of all students and each student subgroup in the annual Statewide assessment;

· Share information on school-level performance to educators, parents, and community members to help facilitate stakeholder engagement in school improvement actions;

· Calculate “consistently underperforming” subgroups according to the performance of each subgroup within the school, not relative to other groups of students, and utilize that information to identify new schools for targeted support; and

· Provide targeted or comprehensive supports to schools with consistently underperforming subgroups, high schools with graduation rates below 67 percent, and the lowest-performing five percent of schools and take further action if supports fail. 

The proposed accountability regulations released yesterday by ED included many of the provisions that Murray and Scott advocated for in their letter to King, including the incorporation of assessment participation rates in State accountability systems and the criteria for determining which schools must receive targeted or comprehensive supports.  The regulations also set some parameters for school rating systems while maintaining a certain level of flexibility for States, as Murray and Scott encouraged.  

Thus far throughout the implementation process, the Obama Administration and Democrats on the Senate and House Education Committees have frequently said there is a need for some federal oversight of ESSA to ensure that historically disadvantaged students receive equal opportunities.  Republican lawmakers, however, have already voiced concern that ED is committing federal overreach, contrary to the congressional intent of the law.  This partisan disagreement over the appropriate role of the federal government in overseeing the new law will likely continue as the implementation and regulatory processes proceed.  
The letter to King on accountability regulations is available here. 

Resources:

Andrew Ujifusa, “Make ESSA Accountability Rules Clear and Strong, Democrats Tell the Ed. Dept.,” Education Week: Politics K-12, May 25, 2016.

Author: KSC 

California Teacher Tenure Issues Persist
A group of former students in California have asked the State Supreme Court to hear their appeal in a lawsuit over teacher tenure.  While the parties try and continue the fight in Vergara v. California, State lawmakers have introduced legislation that one opponent has labeled "Vergara Lite" to change the way California's educators are hired and fired.  This issue, which could impact cases for teacher unions and districts in other jurisdictions, is unlikely to go away anytime soon.

In the Vergara suit, lawyers representing students claimed that the State laws governing the process through which teachers earn tenure and are laid off in reverse order of seniority and the cost of their dismissal hurts students in California.  Furthermore, the suit claims the laws are unconstitutional because they result in a disproportionate number of ineffective teachers working in minority schools.  Teacher tenure and effectiveness is a key issue for unions and education reformers alike.  Unions want to protect their teachers while reformers want to ensure only effective teachers educate those students at the highest risk of failure or dropping out.

In 2014, L.A. County Superior Court Judge Rolf Treu ruled in favor of the plaintiffs, calling the statutes unconstitutional.  Once the State appealed, the Court of Appeals for the Second Appellate District threw out the ruling, noting in its 3-0 decision that the laws questioned by the suit weren't responsible for harming students, even if their implementation by school districts might be.  Randi Weingarten, President of the American Federation of Teachers union, followed up that line of thinking in a recent statement.  

"It is not the law that is the problem, but poor practices by local administrators”, Weingarten said.  “You can't fire your way to a better public education system," she noted.
In their appeal to the State Supreme Court, the group representing the students asserted that the appeals decision "breaks sharply with this Court's proud history of protecting the educational opportunities of California schoolchildren." 

While the case remains open, California State Legislator Sue Bonilla introduced AB 934, a bill that would change the process for earning tenure and firing teachers.  Currently, two years after starting work, teachers in California can earn tenure or be dismissed.  Under the new bill, teachers who have logged three years on the job could earn tenure, while teachers who end their third year and are evaluated as ineffective would go into a peer-review process.  After a fourth year as a probationary teacher, that person would either be fired or granted tenure.  Under the bill, tenured teachers who get a negative evaluation enter a year of coaching.  If, by the end of that year they don't improve, the bill makes it easier for them to be dismissed.

"My desire is to find a middle way, to cut through the politics on the issue," Bonilla said.  "I don't want to see teachers attacked, I don't want to ignore the fact that there are some issues we could work on to improve student outcomes and teacher performance."

While advocacy groups like Students Matter and Teach Plus endorsed the bill, the teacher’s unions strongly oppose it.  Joshua Pechthalt, President of the California Federation of Teachers (CFT), said that increasing the time it takes to get tenure "is not the solution."

The CFT sent a letter to State Senator Carol Liu, who chairs the California Senate Education Committee, saying it opposes the bill because it "would have the unintended effect of keeping ineffective new teachers in classrooms longer" and "erodes certificated employee rights."  Layoffs, the association wrote, would become more expensive under the law, because it allows teachers to appeal their evaluations.
While this case and legislation are specific to California, the conflict between teacher effectiveness and protecting educators’ jobs is certainly an issue with national implications.  In 2006, when then House Education and Labor Committee Chairman George Miller (D-CA) introduced a discussion draft for reauthorizing the No Child Left Behind Act (NCLB), the effort was squashed after the two national teachers’ unions came out in opposition to the legislative language on teacher effectiveness.  Miller proposed including a federal requirement that teacher effectiveness, and possibly continued employment, should be tied directly to student test scores.  Once these unions, who are usually supportive of Miller, came out in force against the draft, Miller dropped the issue and the country had to wait another nine years before NCLB was reauthorized.

Under the Every Student Succeeds Act, the decision to tie teacher effectiveness to test scores is left up to the States.  If nothing else, the current California debate shows that States will have an uphill climb to get buy-in from unions to implement such systems.  

Resources:
Joy Resmovits, “California's Teacher Tenure Battle is Reignited by Vergara Appeal and a New Bill,” Los Angeles Times, May 25, 2016.
Author: SAS

States Sue ED, DOJ Over Transgender Guidance 
Officials from 11 States have filed a lawsuit against the Obama Administration’s guidance regarding accommodation of transgender students.  The lawsuit, which was filed in a Federal District Court in Texas, complains of federal overreach and says that the guidance, issued by the United States Departments of Education and Justice has “conspired to turn workplaces and educational settings across the country into laboratories for a massive social experiment, flouting the democratic process, and running roughshod over common-sense policies protecting children and basic privacy rights.”

The suit asks the court to block the guidance, and to stop the federal government from implementing or enforcing any similar regulations.  It is signed by nine different States – Alabama, Georgia, Louisiana, Oklahoma, Tennessee, Texas, Utah, West Virginia, and Wisconsin – as well as the Governor of Maine, the Arizona Department of Education, and school districts in Arizona and Texas.  In addition, a day after the suit was filed, the Governor of Mississippi, Phil Bryant (R), expressed his intent to join the lawsuit. 
The guidance, issued last week, says that gender identity of students is protected from discrimination under Title IX, and says that schools and districts are obligated to accommodate those students in alignment with the gender with which they identify.  

President Obama “says he’s going to withhold funding if schools do not follow the policy,” Lieutenant Governor Dan Patrick of Texas said this month.  “Well in Texas, he can keep his 30 pieces of silver.  We will not yield to blackmail from the President of the United States.”

Resources:
David Montgomery and Alan Blinder, “States Sue Obama Administration Over Transgender Bathroom Policy,” The New York Times, May 25, 2016.
Mark Berman, “Mississippi wants to be the 12th state to sue the Obama administration over bathroom guidance,” Washington Post, May 26, 2016. 
Author: JCM

Clinton Supports Investment in Childcare and Early Education 
Democratic presidential frontrunner Hillary Clinton has long been a champion for increasing families’ access to early childhood education and care through her work at the Children’s Defense Fund and as First Lady of Arkansas and the United States.  While on the campaign trail earlier this month, Clinton expanded her platform on this issue, noting her intent to increase federal support for childcare if she becomes President.  

In remarks at a family health center in Kentucky earlier this month, Clinton said she would expand child subsidies and tax credits to ensure families do not spend more than 10 percent of their income on childcare.  In addition, Clinton has previously expressed support for increasing access to early childhood education by significantly expanding the amount of federal funding allocated to Early Head Start – a federal program that provides childcare for infants and toddlers from low-income families and supports early childhood development.  She also supports providing universal preschool to all 4 year-olds, increasing salaries and training for early childhood professionals, and expanding childcare access on college campuses.  

Given Clinton’s history of advocating for childcare and health and her incorporation of these issues into her campaign platform, she will be likely to make this an important priority if she wins the White House.  However, given the congressional gridlock that is unlikely to subside under the next president, Clinton’s proposals may gain little traction in Congress. 

Resources:

Andrew Ujifusa, “How Hillary Clinton Wants to Change Child Care in America,” Education Week: Politics K-12, May 23, 2016. 

Author: KSC

Reports
Report Looks at RTT Phase 3 Results 
Until the enactment of the Every Student Succeeds Act (ESSA), it could be argued that the Obama Administration’s two biggest K-12 initiatives were the flexibility waivers under the No Child Left Behind Act (NCLB), and Race to the Top (RTT).  Even though RTT is becoming a thing of the past, a new report from the U.S. Department of Education (ED) claims there are lessons States can learn from their work in the competitive-grant program.  

RTT was created under the American Recovery and Reinvestment Act (ARRA) in 2009.  This report covers the 2013-14 school year in seven States that won "Phase 3" RTT grants in December 2011: Arizona, Colorado, Illinois, Kentucky, Louisiana, New Jersey, and Pennsylvania.  The States received a total of $200 million.  In addition to "comprehensive reform efforts," these Phase 3 grants also put an emphasis on science, technology, engineering, and math (STEM) programs.

All seven of the States that won Phase 3 grants were finalists for the first two phases of grant distributions, which totaled $4.3 billion.  According to the report, States reported success in helping to create new data systems and regional resource centers, but sometimes struggled to support activities related to curriculum and classroom resources.  Some of the highlights from the report include:

· Arizona's work, as part of a $25 million grant, to provide oversight of local school districts through Regional Centers received praise from ED, and State leaders held monthly meetings to ensure that various projects matched State goals.
· Colorado, which received $18 million, expanded its resource bank for both standards and teacher-evaluation systems and also piloted a program to display comprehensive information about several districts. 
· Colorado also provided opportunities for districts to work with local STEM-related businesses to provide students with real-life experiences in various fields, and extended STEM-related grants to districts for two years instead of initiating a new round after just one year.
· Pennsylvania received $41 million, and worked to increase monitoring of districts at the State level, help schools transition to the State's standards (the Common Core), and improve student achievement in STEM-related courses. 

The report also highlighted some difficulties in those same States:
· Arizona did not complete a process to vet instructional materials to ensure that they were aligned to Arizona's content standards.
· Colorado made slower-than-expected progress in rolling out resources for things like sample curricula and performance assessments.

· At the end of three years, Pennsylvania reported spending less than half of its RTT funds (49 percent), even though the grant period had only one year left to go. 

· The State cited delays in several projects as the reason for the relatively low proportion of money spent.

Late last year, ED released a lengthy analysis of RTT work in States and lauded several successes while downplaying several problems related to the grants, such as political resistance to the common core (in Arizona and elsewhere) and problems States faced creating and shifting to new teacher evaluations.  The full report is available online, and might provide some insight for States continuing reform efforts in K-12 education.

Resources:
Andrew Ujifusa, “New Analysis of States' Race to the Top Work Released by Ed. Department,” Education Week: Politics K-12, May 23, 2016.
Author: SAS
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