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Legislation and Guidance
Draft ESSA Regulations Would Speed Accountability Transition
In a Notice of Proposed Rulemaking released last week, the U.S. Department of Education (ED) challenges the general understanding States and local educational agencies (LEAs) have had regarding the timeline for transition to new accountability systems under the Every Student Succeeds Act (ESSA).  

In those proposed regulations, ED notes that the law intends for States to transition to ESSA in 2016-17, with interventions based on new accountability systems starting in the 2017-18 school year.  Since the Omnibus appropriations bill passed last year delayed the implementation date for the law as a whole to the 2017-18 school year, it was widely assumed that interventions would begin the following year, in 2018-19.  However, ED’s proposal clearly assumes that interventions will start in that first year of implementation, based on data from the 2016-17 school year, for those schools needing “comprehensive support.” 

Schools identified for “comprehensive support” include those in the lowest-performing 5 percent of the State’s Title I schools, high schools with graduation rates less than 67 percent, and Title I schools with one or more “consistently underperforming” subgroups.  Identification of schools with consistently underperforming subgroups for targeted support does not have to take place until 2018-19 school year.  While it may be easy for States to identify schools with low graduation rates, identifying the others based on 2016-17 data could be problematic, especially because many States may not finish drafting their accountability plans until well into the 2016-17 school year – plans are due either March 6th or July 5th, 2017 – meaning that schools will not know what factors are being used to measure them before that measurement begins.  

The proposed regulations are available here; comments are due by August 1st. 

Resources:
Andrew Ujifusa, “Could the Transition to ESSA Begin Earlier Than Expected for Some Schools?” Education Week: Politics K-12, June 1, 2016.
Author: JCM
Gainful Employment Implementation Delayed

In an announcement this week, the U.S. Department of Education (ED) said it is pushing back the timing of a step in the implementation of the so-called “gainful employment” rule.  ED now says it will not start the clock on the data challenge period – the time during which colleges can submit information in an effort to correct any misinformation on which ED may have based enforcement decisions – until later in June.  That enforcement period was originally scheduled to start June 1st.  

Later this month, ED says, it will send colleges information on how they go about submitting corrections to the record.  The 45-day data challenge period clock will start at that point, the announcement says.

ED’s gainful employment announcement is here.

Author: JCM

News
Federal Appeals Court Denies Rehearing in Transgender Bathroom Case
A federal appeals court announced earlier this week that it would not rehear a case out of Gloucester County, Virginia regarding a transgender student’s right to use the restroom matching his gender identity.  The Gloucester County school district had submitted a request for the U.S. Court of Appeals for the 4th Circuit to rehear the case with a full panel of judges after the Court ruled in favor of the Gloucester County transgender student earlier this year. 

In its decision in April, the 4th Circuit deferred to the U.S. Department of Education’s (ED’s) interpretation that Title IX of the Education Amendments of 1972 prohibits discrimination based on gender identity (the Obama Administration has since released guidance on this issue with the same conclusion).  The guidance recently released by the Obama Administration describes its interpretation of Title IX and directs States and school districts to accommodate transgender students, which has spurred a national debate. 

The case out of Gloucester County is just one of a number of legal challenges regarding transgender students’ right to use the restrooms and locker rooms that match their gender identity.  In response to the guidance issued by the Obama Administration, multiple States have sued the U.S. Departments of Justice and Education, citing federal overreach.  In addition, a federal court in Illinois is considering a case brought by parents who argue that the Palatine School District violated their children’s right to privacy when it decided to allow a transgender student to use the female locker room after ED threatened to withhold federal funding last year. 

If federal appeals courts deliver conflicting rulings as other cases on this issue proceed, the U.S. Supreme Court may be asked to make a final determination on whether Title IX can in fact be interpreted to prohibit discrimination based on gender identity. 
Resources:

Evie Blad, “Court Denies Appeal in Groundbreaking Case on Transgender Students,” Education Week: Rules for Engagement, May 31, 2016. 

Author: KSC 
Supreme Court Looks to Administration for Guidance in Special Ed Case
The U.S. Supreme Court has asked the Obama Administration to weigh in on whether or not the Court should hear a special education case.  The case, Endrew F. v. Douglas County School District RE-1, raises questions about what level of educational benefit a school must provide to a student in order to comply with the Individuals with Disabilities Education Act and other federal special education requirements.  The Court of Appeals for the 10th Circuit previously ruled that because the student’s school had provided him with “some educational benefit,” it had met the benchmark for providing a “free and appropriate public education.”  However, the Court acknowledged that other circuits have adopted a higher standard, requiring a “meaningful” educational benefit instead.  

In their appeal brief, the student’s parents say that the Court should use this case to resolve the conflict between federal appeals courts over that level of benefit, and the Supreme Court has invited the U.S. Solicitor General to file a brief offering the views of the Administration.  The parents are seeking reimbursement for the private school tuition they have paid since withdrawing their son over concerns about the benefit he was receiving from the individualized educational plan the school wanted to institute.

Resources:
Mark Walsh, “U.S. Supreme Court Seeks View on Level of ‘Benefit’ Required in Special Education,” Education Week: School Law Blog, May 31, 2016.

Author: JCM
ED Releases Foster Care Transition Toolkit 
The U.S. Department of Education, in conjunction with the Departments of Health and Human Services, Housing and Urban Development, Transportation, and Labor, released a new toolkit last week intended to help foster youth transition to adulthood.  The toolkit is specifically designed for youth who have aged out of the foster system and provides the resources and supports foster students need to access college or career opportunities.  

The toolkit includes information regarding financial aid and money management, mentoring opportunities, job and career support, health care resources, transportation options, and housing and food benefits.  ED notes that even though the toolkit is written for foster youth themselves, it can also be used by teachers, caseworkers, caregivers, and mentors as a resource to provide advice to foster youth. 

ED hopes the toolkit will assist foster youth in overcoming the many barriers they face in achieving success once they age out of the foster care system, noting that a quality educational experience can help support foster youths to achieve success later in life.   

“Many foster youth lack stable residences and strong support structures and face tremendous barriers,” U.S. Secretary of Education John King said in a statement.  “This toolkit offers practical tips on navigating those challenges – with education as the foundation.” 

The Foster Care Transition Toolkit is available here. 

Resources:

U.S. Department of Education Press Release, “New Foster Care Transition Toolkit Offers Tips for Helping Foster Youth Succeed as Adults,” May 26, 2016. 

Author: KSC
Reports
New Report Looks at Title I Funding Disparities
U.S. News & World Report recently completed a study looking at State-level disparities in Title I funding under the Elementary and Secondary Education Act (ESEA).  Specifically, the report focuses on the formula used to allocate funds to States and districts, and how it leads to a disparity in funding despite the program’s focus on economically disadvantaged students.  While the report certainly highlights issues under the program, the effect is likely going to be negligible as ESEA was just reauthorized through the Every Student Succeeds Act (ESSA) last year.

Education, and education funding, has historically been a State and district responsibility.  While the source of funding varies from State to State, about 90 percent of education spending (or $540 billion nationwide) is split between State and local governments.  The federal government covers the rest, around 10 percent or $61 billion nationally.  Part of that 10 percent includes Title I, through which the federal government provides $14.5 billion annually to educate economically disadvantaged students.  
The problem is that, under the current funding formula, there are certain school districts with high child poverty rates that end up receiving fewer Title I dollars than more affluent school districts.  The complicated and, as some critics argue, outdated formula that is used to distribute the Title I money has resulted in a series of significant funding discrepancies that can shortchange school districts with high concentrations of poverty, and benefit larger districts and big urban areas instead of poorer, rural districts and small cities.

"The places that are less poor are getting more money per poor kid," says Nora Gordon, an associate professor at the McCourt School of Public Policy at Georgetown University who recently conducted an analysis of the Title I program for the Hamilton Project.  "This is what happens when you have four different formulas that are very opaque and interact in different ways.  You can have a lot of things in the law that seem like a good idea, but the net result is not a progressive one."

There are also problems with the amount of Title I money districts receive per poor child.  Virginia’s Mecklenburg County, for example, with a child poverty rate of 30 percent, receives $1,000 per poor student through Title I – the same amount as poor students in York County, where the child poverty rate is less than 6 percent.

According to the Center for American Progress, a liberal-leaning think-tank based in Washington, D.C., 67 percent of schools get Title I funding despite the fact that only half have relatively high concentrations of poverty.  In Virginia alone, 134 districts get a slice of the Title I pie despite only 79 having higher than average levels of concentrated poverty.  That's because districts can tap the federal purse even if they serve only a handful of low-income students.

The reason for this seeming contradiction is that the formula places more weight on the number of poor students in a district than on the concentration of poor children in a district.  In addition, the formula directs extra funding to States with small populations – an attempt to channel more money to rural states, like New Mexico, that often depend on federal support for things like attracting and retaining teachers to remote schools.  But wealthy States like Delaware and Connecticut have small populations because they are geographically small, and therefore qualify for the additional funds despite not needing them.

Because of this flaw in the formula, these small States with lower child poverty rates receive more Title I funds per poor child than poor States.  Meanwhile, many high-poverty, rural States don’t benefit from this rule or the prioritization of large districts.  They have a high child poverty rate, but receive less money per poor child.  Another oft-cited critique of the formula is that it rewards States and districts for investing more of their own dollars in education.  While the goal is to incentivize States to spend more themselves, it tends to compound existing inequalities since wealthier States and districts tend to invest more heavily in education anyway.

According to the report, legislative fixes, including the two proposed during the debate on ESSA reauthorization, are nearly impossible to pass.  Any change to the formula would have significant ramifications for big city school districts, which represent some of the most impoverished communities in the country.  As such, there is very little political support for any changes to the Title I formula.

Researchers at the Center for American Progress recommend trying to find the trade-off point where the greatest number of students receive the "maximum boost to their life prospects."  For them, that means eliminating the complicated formula and replacing it with one disbursement plan that, among other things, takes into account cost of living, ensures money goes to concentrations of poverty by excluding affluent districts from being able to tap Title I funds, and rewards States for spending more of its own money on poor students.  But changing the formula requires congressional action, which nearly everyone agrees is years away since ESSA was just reauthorized.

Resources:
Lauren Camera and Lindsey Cook, “Title I: Rich School Districts Get Millions Meant for Poor Kids,” U.S. News & World Report, June 1, 2016.
Author: SAS
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