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Legislation and Guidance
ED Proposes Rules on Student Loan Forgiveness and Fraud by IHEs
The U.S. Department of Education (ED) released proposed regulations this week to further protect student borrowers and taxpayers against predatory practices by institutions of higher education (IHEs).  The proposed regulations are meant to clarify, simplify, and strengthen existing regulations that grant students loan forgiveness if they were defrauded or deceived by an IHE.  They would also hold financially risky institutions accountable for their behavior and ban schools’ use of legal clauses to sidestep accountability.

“We won’t sit idly by while dodgy schools leave students with piles of debt and taxpayers holding the bag,” said U.S. Secretary of Education John King.  “All students who are defrauded deserve an efficient, transparent, and fair path to the relief they are owed, and the schools should be held responsible for their actions.”  The proposed regulations would streamline relief for student borrowers who have been defrauded and create a process for group-wide loan discharges when whole groups of students have been subject to the misconduct.  They also establish triggers that would require institutions to put up funds if they engage in misconduct or exhibit signs of financial risk.

Additionally, the proposed rules would require financially risky schools and proprietary schools in which students have poor loan outcomes to provide clear, plain-language warnings to prospective and current students, and the public.  The rules also make it simpler for eligible students to receive closed-school discharge.

Finally, the proposed regulations would prohibit the use of mandatory pre-dispute arbitration clauses and class action waivers that deny students the ability to sue an institution if they believe they have been wronged.  Under these regulations, schools would no longer be able to use their enrollment agreements, or other pre-dispute arbitration agreements or clauses in other documents, to force students to sign away their right to pursue relief as a group, or to impose gag rules that silence students from speaking out.

“These regulations would prevent institutions from using these clauses as a shield to skirt accountability to their students, to the Department and to taxpayers,” said Under Secretary of Education Ted Mitchell, “by allowing students to bring lawsuits against a school for alleged wrong doing, the regulations remove the veil of secrecy, create increased transparency, and give borrowers full access to legal redress."

The proposed rule, published in the Federal Register on June 16th, is open for public comment through August 1st.  ED claims it will publish final regulations by November 1st, though this would be an unusually quick turnaround.  The fact that a new administration will take over next January leaves ED with very little time to enact its regulatory agenda.

Resources:
“Education Department Proposes New Regulations to Protect Students and Taxpayers from Predatory Institutions,” U.S. Department of Education Press Release, June 13, 2016.
Author: SAS

ED Releases Guidance on Gender Equity in Career and Technical Education
The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) and Office of Career, Technical, and Adult Education (OCTAE) released new guidance this week to help strengthen gender equity in career and technical education (CTE) programs.  The Obama Administration published the guidance as part of its United State of Women Summit, which was held earlier this week and brought together thousands of individuals to discuss a range of gender equity issues affecting both women and men.  

The letter clarifies the legal obligations that States and districts receiving funds from the Carl D. Perkins Career and Technical Education Act have in ensuring women and men have equitable access to CTE programs, noting that women are often underrepresented in those programs, which can contribute to the gender pay gap and limit women’s access to high-paying jobs.  In addition, ED says the diversity of the workforce overall is threatened when men and women are discouraged from pursuing careers that are perceived as non-traditional for their gender, such as male nurses and female electricians.  

The letter provides a number of recommendations on how States and districts can comply with Title IX of the Education Amendments of 1972 – the law that prohibits sex discrimination in federally-funded education programs – and the corresponding Vocational Education Program Guidelines for Eliminating Discrimination and Denial of Services to be sure their practices are not discriminatory.  Notably, the letter says that States have a legal responsibility to assist the districts they provide funds to in complying with civil rights requirements in their CTE programs, no matter whether the funds are from the federal or State level. 
In order to support gender equity, ED recommends using recruitment strategies that will attract a diverse group of individuals, such as having both men and women on recruitment teams and portraying men and women in non-traditional roles in recruitment materials.  It also reminds States and districts that they may not give admission preference to one student over another based on sex.  ED recaps States’ and districts’ Title IX procedural responsibilities, as well, which includes providing a notice of nondiscrimination to students and employees, designating a Title IX coordinator, and publishing grievance procedures for sex discrimination complaints.  Furthermore, ED provides a number of specific examples of sex discrimination in the different areas discussed, such as recruitment and admission.  

ED encourages States and districts to be proactive in addressing discriminatory practices by reviewing policies and procedures to identify areas that may be perpetuating gender stereotypes and notes that while it does not violate the law to have a disproportionate number of individuals of one sex in a particular program, it may be an indication that the State’s or district’s practices are discriminatory and it should reexamine its counseling policies to address any potential sex discrimination.
ED plans to publish additional resources on the Perkins Collaborative Resources Network in the coming months to help States and districts comply with gender equity requirements for CTE programs.  The guidance on gender equity in career and technical education programs is available here.    

Resources:

Andrew Ujifusa, “Education Dept. Releases Guidance on Gender Equity in Career and Technical Ed.,” Education Week: Politics K-12, June 15, 2016.

Author: KSC

FOIA Reform Bill to Be Signed by President 
Earlier this week, the U.S. House of Representatives passed legislation to reform the Freedom of Information Act (FOIA) and expand access to public records.  The FOIA Improvement Act of 2016 (S.337) passed the Senate earlier this spring and now heads to the President’s desk for final approval.  The President has indicated he will sign the bill into law.  

The bill expands transparency by limiting the situations in which a federal agency may withhold information requested under FOIA and aims to increase electronic access to government records.  In addition, the bill directs the federal Office of Management and Budget to develop a central online portal where all FOIA requests, regardless of the agency to which they are directed, can be submitted.  It also requires the Office of Government Information Services to offer mediation services to resolve disputes between FOIA requesters and federal agencies. 

The last major overhaul of FOIA occurred in 2007 under President George W. Bush.  Other attempts to reform FOIA in recent years have faced opposition from the U.S. Department of Justice, as well as other federal agencies.  Lawmakers found compromise with those agencies, however, with the final version of the bill passed this week. 

The text of the bill can be found here. 

Resources:

Mario Trujillo, “FOIA Reform Heads to Obama’s Desk,” The Hill, June 13, 2016. 

Author: KSC 

News
ED Advisory Committee Recommends Terminating ACICS
Last week, the Federal Update discussed a report from the Center for American Progress (CAP) regarding deficiencies within the Accrediting Council for Independent Colleges and Schools (ACICS).  This week, an advisory council for the U.S. Department of Education (ED) recommended that the federal agency terminate ACICS’ authority to accredit institutions of higher education (IHEs).  This would require the more than 200 IHEs that receive accreditation from ACICS to find other authorizing bodies or risk losing eligibility to receive federal student aid under Title IV of the Higher Education Act (HEA).    

ACICS oversaw several for-profit IHEs that closed during the last two years, including Corinthian Colleges, Career Education Corporation's Sanford Brown chain, campus locations of Education Management Corporation's Brown Mackie College and the Art Institutes, as well as the controversial Westwood College and deeply troubled FastTrain College.  In recent months the accreditor made several changes designed to tighten up its process and to convince critics that it would improve.  ACICS appointed an ethics board and created a “data integrity standard” for its member colleges, which will be subject to more frequent and intense on-site evaluations.  ACICS also froze its acceptance of new members.  In April the accreditor stepped up its scrutiny of ITT Technical Institutes, a large for-profit chain that is facing a broad range of federal and State investigations, including fraud allegations by the U.S. Securities and Exchange Commission.  

Despite these changes, ED has said that ACICS had extensive and pervasive deficiencies, and failed to meet 20 specific criteria required of accreditors.  The alleged failures include not adequately evaluating student outcomes, monitoring institutions, enforcing with sanctions or reporting information to ED.  The advisory panel’s recommendation will be considered next week by an 18-member panel appointed by Congress and ED, known as the National Advisory Committee on Institutional Quality and Integrity (NACIQI).  NACIQI then has 10 days to pass its decision back to Emma Vadehra, Secretary of Education John King’s Chief of Staff.  Vadehra will have 90 days to make a final decision, which ACICS can appeal within 30 days of a termination notice.

This could be very bad news for the 243 IHEs that are accredited by ACICS.  Those institutions, serving more than 800,000 students on 766 campuses, would have 18 months to find a new national or regional accreditor.  Those that fail would lose access to federal financial aid.  It is unclear if ED might have the latitude to extend the period the institutions would have to find new accrediting agencies.

In a written statement, ACICS said it was disappointed by the recommendation, but would address ED’s report, which it is taking seriously.  Anthony Bieda, the interim director ACICS selected to initiate the recent changes, remains hopeful.  "ACICS took note that [ED] acknowledged the steps we have taken to reform our accreditation process," Bieda said, adding that the accreditor "is prepared to make our case as effectively as possible to NACIQI next week."

Resources:
Paul Fain, “Getting Tough with a Gatekeeper,” Inside Higher Ed, June 16, 2016.

Author: SAS
Lawmakers Ask Administration to Focus on Early Ed
A letter from Senator Patty Murray (D-WA) and Representative Bobby Scott (D-VA) to two federal agencies this week urged officials to provide strong support for early learning.  The letter specifically referenced the Preschool Development Grants, which are part of the Every Student Succeeds Act (ESSA) passed last December and will be jointly administered by the U.S. Departments of Education (ED) and Health and Human Services (HHS).  

In the letter, Murray and Scott suggest strong federal oversight and urge the agencies to coordinate with each other and with Congress “in order to faithfully implement the law.”  The letter also encourages ED and HHS to support “ambitious State plans to improve coordination, access, and quality in early childhood education,” and to work together to “ensure an orderly and fair transition.”  

Including the program, authorized to be worth up to $250 million, in ESSA was a priority for Murray throughout the bill’s development, and was a priority for the Obama Administration as well.  However, the version of the program that was ultimately included in ESSA is much smaller in scale and scope than Murray had originally requested.  It is also not clear whether the agencies will be able to begin implementation during this administration or whether these issues will be left for the next President.  

The Murray/Scott letter is available here.

Resources:
Andrew Ujifusa, “Top K-12 Congressional Democrats Tell Obama Admin. Not to Forget About Pre-K,” Education Week: Politics K-12, June 13, 2016.
Author: JCM

Reports
HHS, ED Release Report on Early Education Workforce 
As part of this week’s United State of Women Summit, the U.S. Departments of Education (ED) and Health and Human Services (HHS) announced a report on the early learning workforce.  That report, titled “High-Quality Early Learning Settings Depend on a High Quality Workforce – Low Compensation Undermines Quality,” summarizes research surrounding the compensation of childcare workers and contains recommendations for increasing pay.

The report notes that pay for childcare teachers is on par with pay for parking lot attendants and manicurists and less than salaries for tree trimmers, pest control workers, and janitors.  Though Head Start teachers earn more, the national average for childcare teachers is just over $20,000 annually.  This means that most workers qualify for federal income-based benefits including the Supplemental Nutrition Assistance Program (SNAP).  

"Undervaluing the nation's early childhood educators flies in the face of what we know about brain development and the optimal time for learning.  Educating children before kindergarten requires significant knowledge, expertise, and skill—especially in light of the critical importance of the early years for children's growth, development, and future academic and life success," said Secretary of Education John King in a press release.  "This report is a call to action for all of us."

The report on pay for childcare workers is available here.

Author: JCM

GAO Report Raises Concern about Direct Loan Oversight 

A report released earlier this week by the U.S. Government Accountability Office (GAO) outlined a number of problems the agency found with administration of the U.S. Department of Education’s (ED’s) Direct Loan program.  These loans originate from and are backed by ED, but are administered by privately-run loan servicers.

According to the report, borrowers have difficulties contacting loan servicers through call centers, in large part because there is no minimum standards for servicer call center hours.  Many call centers have hours that align with East Coast business hours, meaning that West Coast borrowers may find it difficult to obtain information or manage their loans.  This, GAO says, puts more borrowers at risk for delinquency or default.  

GAO also asserts that there are a number of weaknesses in the system ED uses to track borrower complaints.  For example, the agency uses different systems to capture information on complaints, and it only tracks limited information on complaints made to servicers.  ED also pays servicers for each loan they service, creating a disincentive for servicers to dedicate time to individual borrowers or to counsel them on debt relief programs that would result in transfer to another servicer.  
Additionally, ED awards additional loans to servicers based on performance metrics which do not align to compliance with program requirements.  Even if servicers do not, for example, provide borrowers a full grace period before beginning repayment, it would not affect the additional loans they are permitted to service.  “Unless ED evaluates and better aligns its servicer performance metrics and compensation with strategic goals,” GAO writes, “borrowers will continue to be at risk for experiencing errors and poor customer service.”

The report on loan servicers and oversight is available here.

Author: JCM
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