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Legislation and Guidance
ED, HHS Release Guidance on Foster Youth under ESSA
The U.S. Departments of Education (ED) and Health and Human Services (HHS) released joint guidance this week on the foster care provisions contained in Title I, Part A of the Every Student Succeeds Act (ESSA).  The Departments say that the guidance does not impose any new requirements and is not binding; it merely clarifies the current law, providing a number of frequently asked questions and promising practices for States and districts to reference.  

HHS and ED emphasize the need and requirement for State educational agencies (SEAs), local educational agencies (LEAs), and child welfare agencies to work together to preserve educational stability for students in foster care under ESSA.  The law requires that a student in foster care remain in his or her school of origin – that is, the school that the child is enrolled in at the time of placement in foster care – unless the LEA and child welfare agency determine it is in the student’s best interest to be moved to a different school.  The guidance offers details on the steps LEAs and child welfare agencies should take in order to make a determination on school placement, including who should be consulted and what factors should be considered.  

If an LEA and child welfare agency determine that it is in a foster student’s best interest to be enrolled in a different school, ESSA requires the child to be enrolled as soon as possible in his or her new school, even if the proper documentation has not been transferred yet, so as to avoid disruption in the child’s education. 

The guidance also reminds LEAs of their responsibility to coordinate with child welfare agencies to provide transportation, if necessary, for foster students remaining in their school of origin.  The agencies direct States to develop uniform guidelines for LEAs to reference regarding facilitating transportation for students in foster care, and LEAs must also develop written procedures detailing how transportation will be provided and funded for the foster students who need it.  

Furthermore, ED and HHS provide information on special considerations SEAs and LEAs must take when a foster student is also a student with disabilities or an English learner to guarantee the appropriate services are provided.  

In a separate letter released in conjunction with the foster care guidance, ED and HHS detail the timeline States and LEAs must adhere to when implementing the foster care provisions contained in ESSA.  Although the Consolidated Appropriations Act of 2016 delayed implementation of formula grant programs under ESSA until the 2017-18 school year, Section 1112(c)(5)(B) of ESSA requires LEAs to develop and implement written procedures regarding transportation of foster care students no later than one year after the date of enactment of ESSA.  Therefore, LEAs receiving Title I funds must have those plans fully developed and implemented by December 10, 2016.  In addition, ED states that it will use the authority provided to it by ESSA to ensure an orderly transition to require that all foster care-related provisions be implemented by that date, including those provisions regarding school of origin, immediate enrollment, points of contact, and transportation.  ED plans to place conditions on States’ Title I grant awards for fiscal year 2016 to ensure that they implement the foster care requirements and that the LEAs in their States develop and implement transportation procedures by the December deadline. 

Finally, the timeline letter notes that due to changes that ESSA made to the McKinney-Vento Homeless Assistance Act, after December 10, 2016, students “awaiting foster care placement” will be covered by the requirements under Title I of ESSA for foster students.  Before the December enactment date for foster care provisions, those students “awaiting foster care placement” must be served under the McKinney-Vento Act. 

The joint guidance on foster care provisions under ESSA can be found here; the letter on the implementation timeline for foster care provisions is here. 
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‘Dear Colleague’ Letter from King Stresses ESSA Stakeholder Outreach
In a letter to State chiefs sent Thursday, U.S. Secretary of Education John B. King said he wants to make sure that States are talking to a large and diverse group of stakeholders as they work to develop new accountability plans under the Every Student Succeeds Act (ESSA).  The letter is accompanied by links to resources designed to help districts, States, and others consider the types and level of engagement that would be needed to be most productive.

King reminds States that although many of ESSA’s requirements do not take effect until the 2017-18 school year, “[m]eaningful stakeholder engagement starts at the beginning of the process, when initial planning is getting started; not at the end, when a plan is nearing completion.”  ED specifically recommends engaging with, in a “meaningful way:”
· The Governor or appropriate officials from the Governor’s office;

· Members of the State legislature;

· Members of the State board of education (if applicable);

· Representatives of Indian Tribes;

· Mayors, local school board members, and other local elected officials;

· Teachers from geographically diverse areas (urban, suburban, rural and tribal areas) who serve different grade levels (e.g. early education, elementary school, secondary school) and who are serving the diverse students served by the law, including students from economically disadvantaged backgrounds, English learners, and students with disabilities;

· Principals from geographically diverse areas who are representative of the diverse set of schools served by the law;

· Representatives of districts from geographically diverse areas that are representative of the diverse set of districts served by the law;

· Parents from geographically diverse areas who are representative of all students served by the law, including:

· Parents of students from subgroups identified in the law;

· Parents of students from socioeconomically diverse backgrounds; 

· Parents of students with disabilities;

· Parents of migrant and immigrant families; and

· Parents of English learners;

· Related service professionals, paraprofessionals, and specialized instructional support personnel;

· Charter school leaders, if applicable;

· Community-based organizations;

· Civil rights organizations, including those representing the interests of students with disabilities, English learners, students of diverse ethnic backgrounds, and other historically underserved students;

· Appropriate private school officials;

· Institutions of higher education;

· Early childhood education leaders, including the directors of Head Start programs;

· Employers and business organizations; 

· Students in secondary school; and
· The general public.                             

ED also recommends a number of ways to enhance opportunities for participation and increase feedback by holding multiple meetings when more stakeholders will be available, offering childcare, holding meetings in a number of locations across the State, and ensuring transparency.  

In order to help States engage stakeholders, ED links to a number of resources, including a guide published by the Council of Chief State School Officers as well as documents created to bolster stakeholder participation in the development of Race to the Top plans.  The letter on stakeholder engagement is available here.
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ED Releases Scorecards on Accrediting Agencies’ Performance
The U.S. Department of Education (ED) released a set of data reports earlier this week that provide information on a number of indicators measuring accrediting agencies’ performance.  The Obama Administration has been pushing accreditors to strengthen their processes for determining a school’s federal financial eligibility and to focus on the colleges and universities that are performing poorly.  

The data reports released this week provide snapshots of the graduation rates, level of debt, loan repayment rates, among other indicators, of the students at the colleges and universities that individual accrediting agencies oversee.  The National Advisory Committee on Institutional Quality and Integrity (NACIQI), the committee that provides recommendations to the U.S. Secretary of Education on whether accrediting agencies should receive federal recognition, requested this information last year.  The release also comes in the midst of NACIQI’s deliberations over the Accrediting Council for Independent Colleges and School’s (ACICS’s) federal recognition status after an ED panel recommended last week that the accreditor’s recognition be revoked due to ineffective practices.  

The data allows policy makers, institutions of higher education, and stakeholders to compare the performance of a number of different accrediting agencies, helping to measure the effectiveness of various accreditors.  Representatives of accrediting agencies, however, claim that ED needs to offer additional context to allow individuals to be able to fully understand the numbers.  

The indicators included in the data align with the Obama Administration’s position that accreditors should focus most strongly on measures of student achievement when making determinations about colleges’ and universities’ accreditation status. 

The data reports on accreditors’ performance can be found here.

Resources:

Paul Fain, “Education Department to Release Data Reports on Accreditors Based on Measures of Student Achievement,” Inside Higher Ed, June 21, 2016.
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News
Supreme Court Upholds Texas Affirmative Action Program

In a 4-3 ruling issued Thursday, the U.S. Supreme Court upheld a program which helps minority students gain admission to the University of Texas.  Under that program, applicants in the top 10% in their respective high schools are generally admitted to a University of Texas (UT) campus.  But the remaining students are admitted based on a holistic review of other factors, including race (the “holistic” admissions policy, which uses race as one of a number of admissions factors, was upheld in the 2003 University of Michigan case Grutter v. Bollinger).  After Abigail Fisher was denied admission to the University, she sued alleging that less-qualified minority students were admitted instead of her and argued that the racial preference violated the Fourteenth Amendment’s Equal Protection Clause.

“A university is in large part defined by those intangible ‘qualities which are incapable of objective measurement but which make for greatness,’” Justice Kennedy wrote for the majority.  “Considerable deference is owed to a university in defining those intangible characteristics, like student body diversity, that are central to its identity and educational mission.”

In his dissent, Justice Alito criticized the affirmative action program, saying that the University had not demonstrated the need for race-based admissions, and that it could have unintended consequences – like benefiting wealthy minority students over disadvantaged white ones.  “Even though UT has never provided any coherent explanation for its asserted need to discriminate on the basis of race, and even though UT’s position relies on a series of unsupported and noxious racial assumptions, the majority concludes that UT has met its heavy burden,” Alito wrote.  “This conclusion is remarkable—and remarkably wrong.” 

Justice Elena Kagan recused herself from consideration of the case, since she had worked on it when she served as the U.S. Solicitor General and Justice Antonin Scalia’s seat on the Court remains vacant, meaning that there were only seven justices considering this case.  Notably, Scalia would most likely have ruled with the minority here, causing a tie and allowing the lower Court’s ruling to stand.

Resources:
Adam Liptak, “Supreme Court Upholds Affirmative Action Program at University of Texas,” New York Times, June 23, 2016.
Matt Ford, “Affirmative Action Survives at the Supreme Court,” The Atlantic, June 23, 2016.
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Clinton Campaign Provides More Detail on Education Policy Platform
The presumptive Democratic nominee for President and former Secretary of State Hillary Clinton offered additional details on her education policy platform this week with the release of three issue papers regarding early childhood education, K-12, and higher education.  

Clinton supports doubling the federal investment in both Early Head Start and Head Start programs, which provide childcare and early learning services to children from low-income families.  She has also offered a proposal to offer high-quality universal preschool for all 4-year olds in the United States within the next 10 years.  With her plan, States that expand access to preschool would receive some level of federal funding as support.

As for K-12 education, Clinton indicates support for the Every Student Succeeds Act (ESSA) and how it strikes a balance between providing flexibility while still ensuring States are held accountable to provide equitable opportunities for all students.  She notes that she will work to make sure ESSA is implemented effectively and vows to better support educators by investing in professional development and training, as well as listening to what educators have to say about education.  Finally, she hopes to improve student outcomes by ensuring students have individualized educational opportunities to meet their specific needs, particularly students with disabilities.   

Clinton also offers a plan to reduce the cost of higher education – a frequent issue in the Democratic primary race – so that more students have the opportunity to enroll in postsecondary education without taking on significant debt.  Clinton’s plan, called the New College Compact, would have States maintain current levels of investment in higher education and ask colleges and universities to avoid hiking up tuition prices.  In addition, she would ask students to contribute by working at least 10 hours a week and for families to make whatever contribution they are able to.  States that commit to the goals Clinton sets out will receive federal grants to assist students with costs.  In addition, the federal government would cut interest rates on student loans, and if you already have student loans, Clinton’s plan would allow for borrowers to refinance their loans at the current interest rate.  Income-based repayment options would also be maintained and would limit student loan payments to no more than 10 percent of a borrower’s yearly income.  Clinton’s New College Compact plan would cost approximately $350 billion over 10 years but will be fully paid for by reducing tax expenditures for high-income Americans. 

The issue papers can be accessed here: early education, K-12 education, and higher education. 
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House Dems Ask Administration to Expand Ed Programs to Non-Citizens
In a letter this week, more than 100 Democratic members of the House of Representatives asked President Obama to expand federal education benefits to non-citizens brought into the country illegally as children.  The letter notes that the Administration allowed hundreds of thousands of children to stay in the country through the Deferred Action for Childhood Arrivals (DACA) program, and argues that those students should be eligible for federal programs designed to aid disadvantaged students.

Specifically, the lawmakers want to make DACA students eligible for federal TRIO programs, which provide special benefits, including tutoring and counseling, to low-income families or families of students who would be the first in their families to go to college.  Those programs are currently restricted to U.S. citizens.  
The Democrats’ letter is available here.

Resources:
Mike Lillis, “Dems to Obama: End Citizenship Rule for Education Programs,” The Hill, June 21, 2016.
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Appeals Court Directs Lower Court to Hear Transgender Lawsuit

The Federal Court of Appeals for the 4th Circuit ruled this week that a lawsuit over accommodations for a transgender student could go forward.  In this case, a high school student whose birth gender was female but who identifies as male, sued his Virginia school board after it passed a policy barring him from using the boys’ bathroom.  The student argued that the board’s policy was in violation of Title IX, which prohibits discrimination on the basis of sex.

The school district asked for the case to be put on hold, and for its policy to remain in place, while it appeals to the U.S. Supreme Court.  But the court sided with the student, saying that the federal district court should hear the case first.  In addition, the district court issued an injunction stating that the student will be permitted to use the boys’ restroom, but not the boys’ locker room, while his case proceeds in court. 
Resources: 
Moriah Balingit and Emma Brown, “Appeals Court Orders Lower Court to Consider Transgender Bathroom Case,” Washington Post, June 18, 2016.
Moriah Balingit, “Judge Issues Injunction Granting Transgender Teen Access to Boys’ Bathroom,” Washington Post, June 24, 2016. 
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Reports
New CAP Report Looks at Accrediting Inconsistencies 
Earlier this month, the Center for American Progress (CAP) issued a report looking at the Accrediting Council for Independent Colleges and Schools (ACICS) pointing out deficiencies in the accreditor’s history with failing and fraudulent institutions of higher education (IHEs).  This week, CAP widened the lens by looking at the state of the accrediting arena as a whole.  “Watching the Watchdogs: A Look at What Happens When Accreditors Sanction Colleges,” comes from a detailed review from 2010 through 2015 of key actions taken by 10 of the 12 major institutional accrediting agencies.  The analysis included accreditors that only approve schools in a limited geographic region, as well as those who operate across the country.

Accrediting agencies are voluntary, independent membership associations that serve as the gatekeepers to federal student aid dollars.  Today, 37 different accrediting agencies are recognized by the U.S. Department of Education, a status that allows them to approve colleges to participate in the federal financial aid programs.  Regardless of whether an agency is a regional or national accreditor, it is legally required to review the same elements of a college, including facilities, faculty, finances, teaching practices, and student outcomes.  Accreditors review these elements by conducting on-campus visits and requiring regular reports from institutions to assess quality and performance.

While these agencies look at the same factors, they do not necessarily do so in the same way.  Depending on the agency, a college may face different sanctions on different time frames for basically the same infraction.  IHEs often face different names for severe sanctions, as well as different punishments, despite the similarity of the noncompliance involved.  While this does not mean that any one IHE gets an inherently unfair review, according to CAP, it means that the way they are judged and sanctioned varies significantly, raising concerns about the accreditation system’s consistency, transparency, and effectiveness.

CAP’s findings show a highly uneven system of sanctions.  The actions taken by the 10 accreditors under review, how frequently they applied negative statuses, and how long a college stayed in a given status varied significantly by accreditor.  Of the 10 in CAP’s study, the national accreditors were more likely to place schools on negative sanction and withdraw accreditation than the regional accreditors.  On the other hand, regional accreditors were more likely to keep schools on a negative status for a much longer period of time.  CAP noticed basic inconsistencies amongst agencies, including the titles and seriousness for sanctions.  Each accreditor has its own list of sanctions, and the terms and definitions vary.  For example, when accreditors have a serious concern about a school’s noncompliance with agency standards, some place a school on “show cause” while others put them on “probation,” and some do both.

These systemic inconsistencies, according to CAP, allow accreditors to treat schools differently.  This leaves students either protected or exposed, according to the report.  Such unpredictability also weakens the effectiveness of oversight, as well as public confidence in the system.  Finally, according to CAP, these inconsistencies prevent clear guidance for colleges about expectations and what each must do to improve.  CAP offered suggestions for the U.S. Department of Education (ED) and the various accreditor to address these problems:

· ED and accrediting agencies should work together to introduce greater consistency and transparency into the system;

· Accreditors must use standard language and apply consistent enforcement practices; and

· ED and accreditors must find a way to increase transparency to ensure public confidence that actions against poor-performing institutions are taken when warranted.

CAP believes these changes would increase overall confidence and trust in the accreditation system and its ability to ensure a high-quality education for students.  Considering the fact that an ED panel recently voted to remove ACICS’s authority to accredit IHEs shortly after CAP made a similar suggestion, it is not clear how much ED will take these additional suggestions under consideration.  Regardless, this is yet another issue ripe for legislative action as Congress continues to delay reauthorizing the Higher Education Act (HEA).  

Resources:

Antoinette Flores, “Watching the Watchdogs,” Center for American Progress, June 21, 2016.
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