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Legislation and Guidance
House Committee Moves on Perkins V
The House Committee on Education and the Workforce introduced a bipartisan bill this week to reauthorize the Carl D. Perkins Career and Technical Education Act and titled it the “Strengthening Career and Technical Education for the 21st Century Act.”  It appears that the House may attempt to fast track the bill in a way similar to the handling of the Workforce Innovation and Opportunity Act (WIOA) in June and July of 2014.  However, there is not yet any legislation in the Senate, making progress at this point entirely one-sided.  The Committee plans to hold a mark-up of the bill, during which the members can debate provisions in the bill and offer amendments, on Thursday, July 7th.  
The bill should be viewed as a “tinkering” with the current legal framework as opposed to a significant rewrite.  Many of the current provisions on governance and planning will stay intact.  Here is a summary of the major changes:

1) Local Uses of Funds in Section 135:  This key section of the law would change materially.  The Committee dropped the stand alone requirement in Section 135(a) that funds be used to “improve” programs, which has been in place since 1984.  Instead, local educational agencies (LEAs) and postsecondary institutions must use Perkins funds to “develop, coordinate, implement or improve” in order to meet the comprehensive needs assessment, which must be conducted every two years.  That assessment must include an evaluation of performance of students in accord with the negotiated adjusted levels; descriptions of programs offered that are of sufficient size, scope and quality, aligned to in-demand occupations identified by the local Workforce Investment Board (WIB) or meeting the education and economic needs not identified by the WIB; evaluation of progress on career and technical education (CTE) programs and programs of study; evaluation of barriers for special population students; steps to improve recruitment of teachers and counselors; and steps to support transition to teaching from business.  Section 135(b) reduces the nine mandatory activities to seven: career exploration and career development before and while participating in programs of study; professional development; support for programs of sufficient size, scope and quality; provide CTE students with skills necessary to pursue high skill, high wage occupations; support integration of academic skills; evaluations; and support for programs of study.  Interestingly, the bill captures 15 permissible activities (many of which were in Section 135(c)) as activities connected to programs of study.  Thus going forward, Basic Grant funds used for permissible activities under Section 135(c) must now be aligned with programs of study.  This is a dramatic change to the law.  The new Section 135(c) allows eligible recipients to “pool” funds with at least one other eligible recipient to implement programs of study.  Section 135(d) retains the 5% cap on local administration.

2) Maintenance of Effort (MOE): For the first time in over 50 years, Perkins would adopt a more flexible MOE calculus similar to the Every Student Succeeds Act (ESSA) and the Adult Education and Family Literacy Act (AEFLA). The State would need to meet 90% of the prior year support.  The Secretary would reduce the grant award only if MOE is not met for one or more of the preceding five years.

3) Within State Allocations: The “Rural Reserve” would increase from 10% to 15%.  These funds would come out of the 85% of the Basic Grant dollars to the eligible recipients.  These funds may be awarded by the State outside the formula, and must be used for innovation or promoting programs of study.  The 1% for Corrections is increased to “up to 2%” and the recipients of those funds are expanded to include juvenile justice facilities, and educational institutions.  The $60,000 to $150,000 for nontraditional makes a key change that would allow the State to award those dollars to eligible recipients to provide the nontraditional services.
4) State Leadership Funds: The bill now directs States to conduct State leadership activities “directly” or through a “grant process.”  It is not at all clear why the bill shifts the prior 50 year practice of the State “contracting” for State leadership activities to mandating the “grant process.”  However, it is possible that the drafters of this legislation do not understand the difference between grants and contracts in program implementation.

5) A National Innovation Program: The bill authorizes $7 million plus each year for a national competitive program to promote CTE innovation.  The only eligible recipients for these dollars would be “consortia” of State educational agencies (SEAs), LEAs, postsecondary institutions, etc. There is a 50% match component.

6) Private School Participation: The current statute requires that in order for private schools to participate in CTE, they first make a request to the LEA.  That provision has been dropped in the bill to now allow the LEA to reach out to private schools even if it has not received a formal request.

7) Accountability: The core indicators of performance have been significantly changed.  At the postsecondary level, the new indicators are aligned with the WIOA, and a separate indicator for the percent of CTE concentrators in non-traditional fields.  At the secondary level, there is an alignment with ESSA, with emphasis on the percent of CTE concentrators which graduate high school, attaining ESSA academic standards, and the percent of CTE concentrators in the second quarter after exiting secondary education which are in postsecondary education, the military or unsubsidized employment.  Failure to meet 90% of an indicator would trigger an improvement plan, but the period of that plan would be reduced from three years to two years.  Failure to meet the new target would require a new improvement plan.  The Secretary has no authority to withhold funds (and that has not happened in the past anyway).

8) State Plans: As with the local plans, the content and development of the State Plan is greatly simplified, and States are again offered the option of combining the Plan with the WIOA State Plan.

9) The Inter-State and Intra-State Formulas: The bill makes no change to how funds are allocated to the States, or how the States allocate funds to eligible recipients.

10) Effective Date: The law would go into effect on July 1, 2017.
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Final WIOA Regs, Accountability Resources Released
The U.S. Departments of Labor (DOL) and Education (ED) have collectively issued five final rules to implement the Workforce Innovation and Opportunity Act (WIOA).  These rules were expected in January, then again in March, and were finally released on June 30th.  The rules include:

· Joint Rule for Unified and Combined State Plans, Accountability, and the One-Stop System Joint Provisions; 

· Department of Labor-Only Final Rule;

· Programs and Activities Authorized by the Adult Education and Family Literacy Act (Title II of the WIOA);

· State Vocational Rehabilitation Services Program; State Supported Employment Services Program; Limitations on Use of Subminimum Wage; and

· Miscellaneous Program Changes.

These final rules have been submitted to the Office of the Federal Register (OFR) for publication, and are currently pending placement for public inspection at the OFR and publication in the Federal Register.  The version of the regulations submitted to OFR may vary slightly from the published document if minor technical or formatting changes are made during the OFR review process.  Only the versions published in the Federal Register are the official regulations.  The rules should be published in the next few days.

Brustein & Manasevit, PLLC will closely review these final regulations and provide summary and analysis over the coming weeks.  

DOL and ED have also issued WIOA provisions related to performance accountability.  The associated documents encompassed in this release include: a Participant Individual Record Layout, reporting calculation specifications, quarterly and annual report templates, a reporting timeline, and program reporting guidance.  All of these documents have been approved by the Office of Management and Budget for collection through June 30, 2019.
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Senate Committee Holds Hearing on Proposed ESSA Regulations

The U.S. Secretary of Education, John King, testified in front of the Senate Health, Education, Labor, and Pensions (HELP) Committee on Wednesday to discuss the recently proposed regulations on accountability systems under the Every Student Succeeds Act (ESSA).  The Senate has already held a number of hearings this year on ESSA implementation, receiving input from stakeholders and questioning King on the U.S. Department of Education’s (ED’s) implementation plans, and it plans to schedule additional hearings later this year.   

At the hearing held this week, Chairman of the Senate HELP Committee Lamar Alexander (R-TN) raised concerns over the provision requiring States to assign a single, summative rating to all schools and questioned King as to where in the law ED is granted the authority to require a summative rating.  King noted that the proposed regulations would require States to assign a single, summative rating to schools, though the method with which they opt to rate schools, such as an A-F or numerical system, can be determined by the State.  King also said that a summative rating is necessary for States to be able to identify low-performing schools for improvement, which is required by the law. 

Alexander and Committee Ranking Member Patty Murray (D-WA) both expressed a concern that States will have difficulty implementing their new accountability systems according to the current timeline, which requires States to begin using their new accountability system in the 2017-18 school year, as well as identify schools for improvement under the new system in that year.  Alexander suggested postponing identification of schools until the 2018-19 school year.  King appeared to be open to adjusting the timeline based on feedback and comments on the proposed regulations.  

Some other issues brought up during the hearing included “n-size,” the provision in ESSA directing the Secretary to reduce the size of the staff at ED, and ensuring all students have equitable access to advanced coursework.  Chris Murphy (D-CT) commented that setting the maximum “n-size” at 30 may be too high and will allow some students to fall through the cracks, and Elizabeth Warren (D-MA) noted that the recent civil rights data released by the Office for Civil Rights shows that disadvantaged students are more likely to attend schools that offer fewer opportunities, like access to advanced coursework, and questioned King as to how ESSA can help to ensure equitable access to these types of opportunities.  King recommended that States include an indicator in their accountability systems that measures access to opportunities like advanced coursework.  In addition, Mike Enzi (R-WY) pressed the Secretary on whether he intended to reduce the size of ED’s staff, which ESSA requires happen no later than one year after the date of enactment.  King responded that as programs are transitioned out, ED’s staff will be reduced but that some individuals may move into other open positions.  

The recorded webcast of the hearing is available here. 
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News
Secretary Urges Changes in Charter Discipline
U.S. Secretary of Education John King said in a speech to charter school leaders this week that they should rethink their approach to school discipline.  In his speech, King acknowledged that “discipline is a nuanced and complicated issue,” but said that charters should work to cut back on student suspensions.  While King said that the U.S. Department of Education (ED) would not offer any specific directives, he said that charters should work to “create a school culture that motivates students to want to do their best.”  He also urged charters to explore staff training, review their disciplinary policies, and to be aware of implicit bias.

Charter schools have been criticized recently for relying too heavily on punitive discipline to “push out” troubled students rather than addressing their needs.  Recent data notes that suspension rates in all public schools have dropped in recent years, but that charter schools suspend students of color and students with disabilities at higher rates than their peers.  

Resources:
Evie Blad, “Ed. Sec. John B. King Jr. Urges Charters to Cut Back on Suspensions,” Education Week: Politics K-12, June 28, 2016.
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 Clinton Releases STEM and Computer Science Education Proposals
At a campaign event on Tuesday, presumptive Democratic nominee for President Hillary Clinton unveiled a technology and innovation agenda that includes several proposals related to science, technology, engineering, and mathematics (STEM) and computer science education at the K-12 and postsecondary levels.  

As a mechanism to grow the economy, particularly in technology-related sectors, Clinton plans to invest in and expand access to computer science and STEM education by building upon the Obama Administration’s “Computer Science for All” initiative to ensure that all students have the opportunity to take computer science courses before graduating high school.  In addition, Clinton will double the federal government’s investment in the Investing in Innovation grant program and require a new set-aside specifically for computer science activities.  She also supports providing grants to redesign high schools to emphasize STEM education and form partnerships with local postsecondary institutions.  Clinton says her administration will launch an initiative to train up to 50,000 computer science teachers in the next 10 years and encourage the expansion of alternative learning programs, such as accelerated computer coding courses and career and technical programs, as well. 
Her tech and innovation plan also includes a competitive grant program that would support State and regional public-private partnerships so that workforce training opportunities can be designed to meet the needs of local economies.  Furthermore, Clinton will invest $25 billion to diversify the technology workforce by providing support to institutions that serve minority students, and she will encourage young Americans to pursue innovative business ideas by allowing student borrowers to defer their loans while engaging in start-up phases of business ventures.  She also plans to set up a program which would forgive up to $17,500 in student loans for individuals who start new business enterprises that provide significant social impact and benefit to the community. 

Clinton’s full technology and innovation agenda is available here. 

Author: KSC

ED to Minimize Financial Aid Application Barriers for Homeless Students
Following pressure from Ranking Member of the Senate Health, Education, Labor, and Pensions (HELP) Committee Patty Murray (D-WA), the U.S. Department of Education (ED) will make changes to the Free Application for Federal Student Aid (FAFSA) to reduce barriers that homeless students face in accessing federal financial aid.

Under the current system, homeless students are required to provide documentation confirming their homeless status and verifying their living situation each year; it can be difficult for these students to obtain the necessary paperwork.  Murray also criticized ED’s definition of “youth” as being too restrictive, noting that it excludes individuals older than 21 who may be homeless and attempting to receive financial aid for postsecondary education.  The changes announced this week will make it easier for students older than 21 to verify their homeless status and will modify language in the FAFSA instructions that implied students could not reach out to ED with questions regarding the status of their application.  

In response to the changes made this week, Murray said there are “serious roadblocks these students face in applying for and receiving financial aid, so I’m particularly glad to see that [ED] is correcting inconsistencies and burdensome requirements on the FAFSA form.” 

Resources:

Danielle Douglas-Gabriel, “Education Department Eases Financial Aid Application Restrictions for Homeless College Students,” Washington Post, June 28, 2016.
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SCOTUS Overturns Corruption Conviction
The U.S. Supreme Court on Monday made it more difficult for federal prosecutors to win corruption convictions against State and local officials, including school administrators.  The court unanimously threw out the "honest services" fraud conviction of former Republican Virginia Governor Robert F. McDonnell, who, with his wife, received some $175,000 in gifts and loans from a businessman seeking help to advance a nutritional supplement.  While many lawmakers had been pressuring the Court to overturn the conviction, many government reform advocates fear it sets a bad precedent for government corruption.

The gifts McDonnell received, which included expensive watches and designer clothes, were not illegal by themselves.  Instead, McDonnell was prosecuted under federal fraud and extortion laws for setting up meetings on behalf of the businessman that provided those gifts.  The former governor was convicted and sentenced to two years in prison.  In the decision, Chief Justice John G. Roberts, Jr. said that the justices reject the federal government's expansive definition of "official acts" and "adopt a more bounded interpretation of 'official act.'  Under that interpretation, setting up a meeting, calling another public official, or hosting an event does not, standing alone, qualify as an 'official act.'"

Roberts relied on a 1999 decision of the court, United States v. Sun-Diamond Growers of California, in which the late Justice Antonin Scalia gave three examples of "assuredly" official acts that would not violate the federal fraud statute.  Those included, "the replica jerseys given by championship sports teams each year during ceremonial White House visits," "a high school principal's gift of a school baseball cap to the Secretary of Education, by reason of his office, on the occasion of the latter's visit to the school," and "a group of farmers ... providing a complimentary lunch for the Secretary of Agriculture in conjunction with his speech to the farmers concerning various matters of USDA policy."

"It is apparent from Sun-Diamond that hosting an event, meeting with other officials, or speaking with interested parties is not, standing alone, a 'decision or action' within the meaning of" the federal fraud statute, "even if the event, meeting, or speech is related to a pending question or matter," Roberts said. "Instead, something more is required: [the statute] specifies that the public official must make a decision or take an action on that question or matter, or agree to do so."

Roberts said there was no doubt that the McDonnell saga was "distasteful…but our concern is not with tawdry tales of Ferraris, Rolexes, and ball gowns," the Chief Justice said.  "It is instead with the broader legal implications of the government's boundless interpretation of the federal bribery statute.  A more limited interpretation of the term 'official act' leaves ample room for prosecuting corruption, while comporting with the text of the statute and the precedent of this Court."

Many elected officials, on both sides of the aisle, feared that the McDonnell conviction would announce an open season on all politicians who may have received similar gifts or arranged similar meetings.  Lawmakers from both parties can rest easy as this decision seems to narrow when federal prosecutors can bring such corruption charges.  While many government reform advocates may wish to continue the fight once the next administration appoints a new justice to the Supreme Court, the fact that the decision was unanimous does not bode well for future efforts in the reform community.

Resource:

Mark Walsh, “Supreme Court Narrows Definition of 'Official Acts' in Public Corruption Laws,” Education Week: School Law Blog, June 27, 2016.
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Reports
ECS Offers Pointers on a ‘Well-Rounded Education’
A new report from the Education Commission of the States (ECS) offers States, districts, and schools guidance on expanding student learning opportunities under the Every Student Succeeds Act (ESSA).  The new law combines many of the current Title IV programs into one large block grant which can be used for many of the same purposes.  Districts must spend a certain amount of money on certain purposes, including a well-rounded education and technology.  

In addition, ESSA replaces the previous definition of “core academic subject” with a much larger number of subjects – 17 in all – which it says constitute a well-rounded education.  These include writing, technology, engineering, computer science, arts, health, and career and technical education.  The report provides an overview of the changes in ESSA and where they occur, and talks about the purposes behind changing the definition.

Many of the significant changes in Title IV will benefit from further explanation and definition in regulations.  However, those regulations will have to wait as this Administration has indicated it has no plans to regulate on Title IV issues in its remaining months.

The report on creating a ‘well-rounded education’ is available here. 

Resources:
Andrew Ujifusa, “Guidance for Creating a ‘Well-Rounded Education’ Under ESSA,” Education Week: Politics K-12, June 28, 2016.
Author: JCM
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