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Legislation and Guidance
ED Updates AEFLA Rules 
Earlier this month, the U.S. Department of Education (ED) released several hundred pages of final regulations pursuant to changes made by the Workforce Innovation and Opportunity Act (WIOA).  Among the topics of the regulations were changes to the Adult Education and Family Literacy Act (AEFLA).  These regulatory changes attempt to update the operation of AEFLA programs under WIOA and clarify the relationship of those programs and definitions to the recently updated Education Department General Administrative Regulations (EDGAR).

There are a number of differences between the earlier Notice of Proposed Rulemaking and these final regulations, including removing the limitations on the definition of “concurrent enrollment” to a subpart of the law.  Now the law’s definition applies to all portions of AEFLA, including postsecondary education and training.  However, ED notes that while funds may be used for training and transition to postsecondary education, the costs of postsecondary education itself are not an allowable use of AEFLA funds.  In addition, under the new WIOA, AEFLA funds can be used to benefit participants pursuing career pathways or skills development.  

The “purposes” section of the regulations now expressly includes a recognized high school equivalency as a goal of the programs.  

In addition, ED has revised the regulations to explain how an eligible provider who has not previously been funded under Title II of WIOA may demonstrate its effectiveness.  This may include providing performance data related to its record of improving the skills of eligible individuals in the content domains of reading, writing, math, and language acquisition.  ED also notes that the final rule does not preclude the State from considering performance related to other subpopulations that may have been identified in the State’s unified or combined plan, but says the agency does not want to be more specific out of a concern that it may limit States’ flexibility in responding to emerging needs.  

The cap on local administrative expenditures will now include professional development, which could prove challenging.  However, the final regulations also state that an eligible agency may increase the amount that can be spent on local administration where “the cost limits are too restrictive to allow for specified activities.”  In those cases, the final regulations say, the provider must negotiate with the eligible agency to determine an adequate level of non-instructional funds.  

Under the revised Sec. 463.30 of the regulations, eligible providers may use funds to offer any of eight activities, including workforce preparation and integrated education activities alongside adult education, individual and family literacy, and others.  The final regulations also now require that integrated education activities occur concurrently and contextually with a specific occupation or occupational cluster, which will be a significant change for providers.

There is more clarity about English language acquisition programs in the final regulations.  For example, ED explains its intent for showing how providers can demonstrate effectiveness and meet the requirements of English language acquisition programs by offering educational and career transition counseling.  ED also says that a State or provider can demonstrate that an English language acquisition program is implementing the State’s content standards by submitting curricula, lesson plans, or instructional materials.  

ED also offers more clarity on how to ensure that the three components in integrated education and training programs under Title II are “instructionally balanced proportionally.”  The agency says that the three components should be of “sufficient quality and intensity” and based on the most rigorous research available.  

Finally, ED took into account comments which stated that not all students seeking services under the Integrated English Literacy and Civics Education program would need to be co-enrolled in occupational training.  The agency says that WIOA and AEFLA do not require all of those students to be receiving integrated and education and training services, only those for whom it is appropriate.  Eligible providers can show compliance with the law now in two ways: co-enrolling participants in integrated education and training already provided within the local or regional resource development area from other sources; or using sources to prove integrated and training activities as part of the same program.  

The final AEFLA regulations are available here.  

Author: JCM

Researchers Urge ED to Move Away from Proficiency Rates under ESSA
A number of education researchers and officials – 56 in total – sent a letter to Secretary of Education John King last week making the case for using average scale scores or proficiency indexes rather than grade-level proficiency on assessments as the central measure for accountability under the Every Student Succeeds Act (ESSA).  

ESSA requires States to have an indicator of academic achievement that evaluates students’ proficiency on Statewide assessments for reading/language arts and mathematics, and the recently proposed regulations on accountability systems under ESSA further require that indicator to “equally measure grade-level proficiency” on those assessments.  The researchers urge the U.S. Department of Education (ED) to not mandate that States measure performance with a metric that focuses only on those students who achieve grade-level proficiency.  The letter argues that using this type of measure can result in schools providing more support to those students close to the proficiency line, while allowing students performing at much lower levels to fall through the cracks.  In addition, proficiency rates fail to credit schools with large numbers of low-performing students who may have made significant improvement but still have not met the proficiency level.  It also does not provide incentive to teachers to support their students to achieve even higher levels past the level of proficiency. 

In place of focusing on grade-level proficiency for State accountability systems, the researchers suggest that ED allow States to use average scale scores, which would measure the average score of all students within a school, as opposed to only measuring those who achieve proficiency, as well as determine the average score for students within each subgroup.  This type of measure provides a fuller picture of performance because it takes into account how all students are performing.  

They also offer a second option – proficiency indexes – but note that using average scale scores is the superior choice.  A proficiency index system would allow States to develop multiple levels of proficiency, such as well below proficient, advanced proficient, etc.  Schools would then receive a certain number of points for each of those proficiency categories based on how many students score within each level.  This method also ensures that accountability systems focus on all students instead of only those achieving proficiency. 

ED is still accepting public comment on its proposed regulations on accountability systems under ESSA.  The public comment period will close on August 1st. 

The letter to Secretary King on measuring proficiency under ESSA is available here.

Resources:

Sarah D. Sparks, “Should ESSA Jettison Proficiency Rates in School Accountability?,” Education Week: Inside School Research, July 18, 2016.

Author: KSC

ED Includes Transgender Status in Definition of Sex Desegregation 

On July 18, 2016, the U.S. Department of Education (ED) published final rules amending the regulations that govern the Equity Assistance Centers (EAC) program.  The EAC is authorized under Title IV of the Civil Rights Act of 1964 and provides financial assistance to public agencies (other than a State educational agency or a school board) to operate regional Equity Assistance Centers (EACs).  EACs are tasked with providing technical assistance (including training) at the request of school boards and other governmental agencies in the preparation, adoption, and implementation of plans for the desegregation of public schools with respect to race, sex, and national origin. 

ED published the final rules after first issuing a notice of proposed rulemaking in March 2016 and providing the public with an opportunity to submit comments.  The new regulations clarify that under the EAC program, “sex desegregation” means the assignment of students to public schools and within those schools without regard to their sex including, inter alia, “transgender status; gender identity; [and] sex stereotypes.”  This new rule is the first ED regulation to include gender identity and transgender status within the definition of sex and is particularly noteworthy in light of recent State claims that ED failed to go through a similar rulemaking process prior to issuing its May 2016 Dear Colleague Letter (DCL) on Transgender Students.  The controversial DCL instructs that a student’s “sex” for purposes under Title IX of the Education Amendments of 1972 is determined by the student’s gender identity.  Similar to the EAC program, Title IX protects students from discrimination on the basis of sex. 

The final rules can be found here.  

Resources:
Mark Sherman, “Sex Desegregation Includes Transgender Status, ED Says in Final Rule,” Education Daily, July 20, 2016. 
Author: JBS

ED Proposes Rule on State Authorization of Distance Learning Programs
The U.S. Department of Education (ED) published a proposed rule this morning that governs how postsecondary distance learning programs must be authorized.  ED has attempted to develop regulations on this issue a number of times over the past few years but has faced legal hurdles and a failed negotiated rulemaking process.  

In order to be eligible to participate in federal student aid programs, the Higher Education Act requires that institutions receive authorization from the State in which they are located.  This requirement, however, fails to address the authorization requirements for distance education providers that may enroll students in States where the institution is not physically located.  The regulations proposed today seek to clarify this issue by outlining specific authorization requirements for distance education programs.
The proposed rule requires institutions to seek authorization in every State they enroll students if required by the State, but affords institutions some administrative relief by permitting them to receive authorization in multiple States through State authorization reciprocity agreements.  Under the proposed regulations, institutions must formally document the process they will use to address student complaints about distance learning programs.  In addition, institutions will be required to notify students regarding the accreditation status of its programs, including if negative actions have been taken against the institution.  
The proposed rule addresses authorization of postsecondary programs that have foreign branches as well, stating that foreign campuses must receive authorization from “the appropriate foreign government agency,” and that the program must be accredited if students can complete at least half of the program at the foreign location. 

The proposed rule will formally publish in the Federal Register on Monday, July 25th.  Public comments on the rule will be accepted until August 24th.  ED has indicated it intends to publish the final rule by the end of the year. 

The draft proposed regulations are available here. 

Resources:

U.S. Department of Education Press Release, “Education Department Proposes Rule on State Authorization of Postsecondary Distance Education, Foreign Location,” July 22, 2016.  

Author: KSC
News
GOP Platform Provides Insight into Party’s Stances on Education
The Republican Party hosted its National Convention to choose the Party’s nominee for the 2016 presidential race this week, officially selecting Donald Trump as the Republican nominee for president.  In addition, delegates to the convention, which was held in Cleveland, Ohio, voted to adopt a platform for the Republican Party, outlining the Party’s stances on a number of major policy issues, including education.

Education has failed to gain traction as a major issue on either side of the aisle throughout the campaign thus far.  The release of the Republican Party’s platform this week provides additional insight into where the Party stands on education issues but offers no major surprises.  Overall, many of the stances taken by the Party in its education platform encourage less federal involvement in education.  The platform takes aim at the joint guidance on transgender students’ use of restroom and locker room facilities issued earlier this year by the Departments of Justice and Education, noting that the Obama Administration has incorrectly interpreted the meaning of “sex discrimination” under Title IX and that its guidance on this issue is illegal.  The platform also states the Party’s opposition to the Common Core State Standards – one of the few education issues that Donald Trump has offered a view on during his campaign.  In addition, a reduction in testing is supported, as well as providing students with more education options through school choice programs.  The Party also criticizes student data collection that occurs without parental consent, stating it poses a student privacy issue. 

Although the Republican Party has articulated its stance on several education issues, Donald Trump’s particular views on education remain somewhat unclear.  A few members of Congress, as well as delegates to the Republican Convention, have noted that they are unsure of where Donald Trump stands on education issues given that he has offered up very little at this point in the campaign.  Chairman of the Senate Committee on Health, Education, Labor, and Pensions, Lamar Alexander (R-TN), however, reportedly said that in a conversation with Trump regarding the Every Student Succeeds Act, which was passed last December, Trump indicated he supports providing more power to the local level when it comes to education.  In addition, Representative Rodney Davis (R-IL) said that in forming his stances on education, he hopes that Trump is “going to listen to the folks who have worked in public policy before he got into politics.”  

The Democratic Party will hold their own convention next week in Philadelphia, where former Secretary of State Hillary Clinton is expected to be officially chosen as the Party’s 2016 presidential nominee.  

The Republican Party’s 2016 platform is available here. 

Resources:

Alyson Klein, “At GOP Convention, Even Some Delegates Clueless on Trump’s Education Stance,” Education Week: Politics K-12, July 19, 2016. 

Andrew Ujifusa, “GOP Platform Knocks Common Core and Data Collection, Praises School Choice,” Education Week: Politics K-12, July 19, 2016.  

Author: KSC 

 New Protections Coming for Student Loan Borrowers, ED Says 
As part of its effort to improve the experience of student borrowers, the U.S. Department of Education (ED) announced this week that it would be instituting new protections and standards with respect to the servicing of federal student loans.  These loans are technically owned and backed by the federal government, but the everyday administration and collection of payments is contracted out to private entities – often with mixed results.  Federal agencies have received thousands of complaints about inconsistent information, misplaced paperwork, and unexpected fees.  Additionally, researchers at the U.S. Government Accountability Office found that 70% of borrowers in default actually qualified for income-based repayment plans, but were never enrolled in those plans – possibly because servicers failed to provide enough information about the various options.  

The new policies were developed in conjunction with the U.S. Department of the Treasury and the Consumer Financial Protection Bureau.  They were outlined in a memorandum to the Office of Federal Student Aid (FSA), which will be in charge of implementing them among loan servicers.  The guidance focuses on five main areas.  First, FSA is instructed to provide incentives for servicers that help borrowers avoid default and move away from fixed-fee structures that create a disincentive to work with borrowers.  Second, servicers will be required to improve oral and written communications with borrowers.  Additionally, FSA must now use only ED-branded communications to eliminate confusion, and set a common set of servicing practices.  Fourth, FSA will be asked to increase its monitoring of servicers and integrate complaint resolution into its oversight process.  Finally, the memo outlines expectations surrounding increased student loan data transparency and reporting of requests for assistance, escalation, and appeals.  

If companies fail to adhere to these new standards and requirements, ED has said that it will withhold compensation for servicing and will refuse to turn over more loans for servicing to that provider.  These consequences will begin with new servicing contracts, which will take effect at the end of the year.  

Reaction to the new guidance, even from servicers, was largely positive.  “We welcome clear and coordinated industry-wide guidance on servicing standards,” said Navient spokeswoman Patricia Nash Christel in an email to the Washington Post.  But student advocates were cautious in their praise, noting that there is not yet a way for students and borrowers to enforce their rights where servicers violate those standards.

The memorandum regarding new student loan servicer practices and standards is here.
Resources:
Danielle Douglas-Gabriel, “Government Gets Tough on Student Loan Servicers, But Will it be Effective?,” Washington Post, July 20, 2016.
Author: JCM
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