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Legislation and Guidance
Accountability Under Final WIOA Regulations
Earlier this summer, the U.S. Departments of Labor and Education (Departments) issued thousands of pages of final regulations on the Workforce Innovation and Opportunity Act (WIOA), including changes to Title II regulations governing the Adult Education and Family Literacy Act (AEFLA).  Changes to the AEFLA regulations on its accountability system have implications that stretch to other WIOA programs.  This article examines the important consequences of failing to satisfy accountability requirements.

The new WIOA statute and regulations replace the old performance accountability system with a new system that covers all core programs (i.e., adult, dislocated workers and youth workforce training; adult education and literacy; Wagner-Peyser Act employment services; and Vocational Rehabilitation programs to assist individuals with disabilities obtain employment).  This means that the same performance indicators are now used across programs as part of the effort to create a seamless statewide workforce development system that includes workforce and adult literacy training.  

This new emphasis on breaking down the silos across programs is reinforced by the recently released final regulations.  For example, the final Title II AEFLA regulations remove 34 CFR § 462.43 regarding how States may report educational gains for participants to show a measurable skill gain for performance accountability.  Those requirements have been moved to the joint final rule issued by the Departments for Unified and Combined State Plans, Performance Accountability and the One-Stop System at 20 CFR § 677.155 concerning Title I workforce training activities. 

As part of the State plan, States must negotiate and come to an agreement with the Departments to establish adjusted levels of performance for each of WIOA’s six primary performance indicators.  Significantly, a State is subject to sanctions, including financial sanctions, if it does not submit the required complete and accurate State annual performance report or meet its adjusted levels of performance.  Sanctions will not be applied for a reporting failure if it is due to exceptional circumstances outside the State’s control, including but not limited to a natural disaster, unexpected personnel transitions or unexpected technology-related issues.  
Sanctions will, however, be imposed if a State, for 2 consecutive years, fails to meet 90 percent of the overall State program score or overall State indicator score for the same primary indicator, or 50 percent of the same indicator score for the same program.  Sanctions progress in severity over time.  Any State that fails to meet its adjusted levels of performance for any year will receive technical assistance, including assistance developing a performance improvement plan from the Departments.  If a State continues to fail to meet performance indicators for any of the core programs for a second consecutive year, or fails to submit a performance report, the allocation for the State’s Governor’s reserve for workforce training will be reduced by five percent from the amount allocated in the immediately succeeding program year.  After the second year of failure, the Governor’s reserve will continue to be reduced by five percent each year the State fails to meet performance indicators.  
This means that a State’s failure to meet performance indicators for adult education programs can have a direct impact on the amount of workforce training funds the State’s Governor can reserve for statewide workforce training activities.  In other words, noncompliance with Title II adult education program performance has an effect on Title I youth, adult and dislocated worker programs.  Another significant sanction occurs if a State fails to submit an annual performance report and fails to meet performance indicators for two consecutive years.  Under this scenario, the Departments will reduce the Governor’s reserve by ten percent of the maximum available amount for the immediately succeeding program year.

Comments to the regulations expressed concern about this system of sanctions.  For example, commenters stated that funding and sanctions should be tied to individual programs to ensure that one core program’s poor performance does not negatively impact the funding of other core programs.  However, the Departments relied on the explicit WIOA statutory requirement when finalizing the regulations which makes clear that sanctions are imposed against the Governor’s reserve for statewide activities under Title I adult, dislocated worker, and youth programs regardless of which of the six core program’s performance constitutes a failure giving rise to the sanction.  

In addition to sanctions for failure to report or failure to meet performance indicators, the regulations also outline administrative actions that States are subject to for poor performance.  Specifically, States’ performance achievement on individual primary indicators will be assessed (along with the overall State program score and overall State indicator score).  Based on this assessment, for performance on any individual primary indicator, the Departments will require the State to establish a performance risk plan to address continuous improvement on the individual primary indicator.  The final regulations also state that this assessment and performance risk plan will be addressed and explained further in guidance.  This guidance has not been issued yet.

Brustein & Manasevit, PLLC will continue to review the voluminous WIOA final regulations and provide further analysis in future Federal Updates.

The final regulations are available here. 
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OMB Updates Circular on Risk and Internal Controls

While the Uniform Grant Guidance (UGG) combined a number of Office of Management and Budget (OMB) Circulars into a single comprehensive set of rules and cost principles, OMB still maintains a number of independent circulars on other topics.  Earlier this month, OMB updated OMB Circular A-123, which deals with risk management and internal controls.  This circular was last updated in 2004.

This update is meant to modernize existing efforts by requiring agencies to implement an Enterprise Risk Management (ERM) capability coordinated with the strategic planning and strategic review process established by the Government Performance and Results Act Modernization Act (GPRAMA), and the internal control processes required by the Federal Managers' Financial Integrity Act (FMFIA) and Government Accountability Office (GAO)'s Green Book.  This integrated governance structure is supposed to improve mission delivery, reduce costs, and focus corrective actions towards key risks.  OMB believes implementation of this policy will engage all agency management, beyond the traditional ownership of OMB Circular A-123 by various agencies’ Chief Financial Officers.  In particular, it will require leadership from the agency Chief Operating Officer and Performance Improvement Officer, and close collaboration across all agency mission and mission-support functions.

OMB believes that successful implementation of this Circular will require federal agencies to establish and foster an “open, transparent culture that encourages people to communicate information about potential risks and other concerns with their superiors without fear of retaliation or blame.”  Similarly, OMB wants agency managers, Inspectors General (IG) and other auditors to establish a new set of parameters encouraging the free flow of information about agency risk points and corrective measure adoption.  OMB believes that an open and transparent culture will result in the earlier identification of risk, allowing the opportunity to develop a collaborative response, ultimately leading to a more resilient government.

Pages three and four of the revised Circular contain a helpful chart summarizing the major changes.  The document also contains a number of charts and graphics discussing risk assessment and internal control factors.  The new circular also discusses the use of Cooperative Audit Resolution and Oversight Initiative (CAROI).  Specifically, the document addresses the Association of Government Accountants (AGA) framework for implementation of CAROI at the federal level.  The AGA provides, “the CAROI is a tool for achieving: 1) alternative and creative approaches to resolving audit findings and their underlying causes, and 2) greater success in attaining program goals at all levels of government through the constructive use of monitoring and technical assistance (i.e., oversight activities).”  While the establishment of a CAROI is not a requirement of this document, a CAROI or similar construct is encouraged.

This revised Circular is effective for fiscal year (FY) 2016 and supersedes all previous versions.  Updates to the GAO Greenbook are effective for FY 2016 and ERM implementation requirements are effective for FY 2017.  OMB plans to work closely with the President's Management Council, Executive Councils, and the Council of lnspectors General on Integrity and Efficiency (CIGIE) to provide further implementation guidance.
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ED Publishes Additional Guidance on McKinney-Vento Requirements
The U.S. Department of Education (ED) published guidance earlier this week that outlines the requirements State educational agencies (SEAs) and local educational agencies (LEAs) must meet under the Every Student Succeeds Act (ESSA) to ensure homeless children and youths are provided equal educational opportunities.  ESSA, which was signed into law last December, reauthorized the McKinney-Vento Homeless Assistance Act, making changes to some current provisions and introducing new requirements.  ED provided initial guidance on McKinney-Vento changes under ESSA earlier this year through a notice published in the Federal Register.  

The guidance released this week replaces previous McKinney-Vento guidance that was issued by ED in July 2004 and does not impose any additional requirements than those already set out by ESSA and the guidance published in the Federal Register in March of this year.  The guidance is intended to outline State and local requirements, as well as provide technical assistance and recommendations to SEAs and LEAs on how to most effectively serve homeless children and youths.  

The guidance provides questions and answers on a range of issues related to implementing McKinney-Vento, including the rights and eligibility of homeless students, prohibition of segregating homeless students from mainstream settings, State and local activities and uses of funds, State coordinators’ responsibilities, local liaisons, subgrants to LEAs, coordination with Title I of ESSA, school stability, transportation, and coordination of services between the SEA and the LEA, among others.  In addition, ED makes note of the transition timeline for the McKinney-Vento requirements. 

The guidance reminds SEAs and LEAs that implementation of new requirements for homeless students begins on October 1st of this year, with one exception.  ESSA modified the definition of “homeless children and youths” to no longer include children who are “awaiting foster care placement.”  For all “non-covered” States – that is States that have not defined “awaiting foster care placement” in statute or regulations – this change takes effect on December 10, 2016.  After the effective date, students awaiting foster care placement must be served under Title I, Part A of ESSA, which includes requirements for supporting children in foster care.  In addition, although States will begin implementing the new homeless student requirements in October, State plans will not be required to include information on the new provisions until 2017.

ED also issued an accompanying “Dear Colleague” letter (DCL) to the McKinney-Vento guidance that describes the educational rights of homeless children and youths and urges SEAs and LEAs to review policies, procedures, and regulations to remove any barriers that would hinder homeless students’ access to a free, appropriate public education.  The DCL also provides access to resources describing homeless students’ educational rights that can be distributed to any agencies and organizations that serve homeless children and youths.  

The guidance on McKinney-Vento requirements under ESSA is available here.  The accompanying “Dear Colleague” letter can be accessed here. 
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OCR Issues ADHD Guidance 

The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) recently issued guidance clarifying the obligation of schools to provide students with attention-deficit/hyperactivity disorder (ADHD) with equal educational opportunity under Section 504 of the Rehabilitation Act of 1973.  In addition to the guidance, ED also released a “Know Your Rights” document that provides a brief overview of schools’ obligations to students with ADHD.

“On this 26th anniversary of the Americans with Disabilities Act, I am pleased to honor Congress’ promise with guidance clarifying the rights of students with ADHD in our nation’s schools,” said Catherine E. Lhamon, assistant secretary for civil rights.  “The Department will continue to work with the education community to ensure that students with ADHD, and all students, are provided with equal access to education.”

Over the last five years, OCR has received more than 16,000 complaints that allege discrimination on the basis of disability in elementary and secondary education programs, and more than 10% involve allegations of discrimination against students with ADHD.  The most common complaint concerns academic and behavioral difficulties students with ADHD experience at school when they are not timely and properly evaluated for a disability, or when they do not receive necessary special education or related aids and services.

The ADHD guidance provides a broad overview of Section 504 and school districts’ obligations to provide educational services to students with disabilities, including students with ADHD.  Among other things, the guidance:

· Explains that schools must evaluate a student when a student needs or is believed to need special education or related services.

· Discusses the obligation to provide services based on students’ specific needs and not based on generalizations about disabilities, or ADHD, in particular.  For example, the guidance makes clear that schools must not rely on the generalization that students who perform well academically cannot also be substantially limited in major life activities, such as reading, learning, writing and thinking; and that such a student can, in fact, be a person with a disability.

· Clarifies that students who experience behavioral challenges, or present as unfocused or distractible, could have ADHD and may need an evaluation to determine their educational needs.

· Reminds schools that they must provide parents and guardians with due process and allow them to appeal decisions regarding the identification, evaluation, or educational placement of students with disabilities, including students with ADHD.

The guidance on civil rights of students with ADHD is available here. 

Resources:

U.S. Department of Education Press Release, “U.S. Department of Education Releases Guidance On Civil Rights of Students with ADHD,” July 26, 2016.
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Democrats Release Education Policy Platform
Following the conclusion of the Republican National Convention last week, where Donald Trump was officially nominated as the Party’s presidential candidate, the Democratic Party held its own convention this week in Philadelphia, selecting former Secretary of State Hillary Clinton as the Party’s 2016 nominee for president.  Just in time for its National Convention, the Democratic Party released its official 2016 policy platform late last week.  

On a number of issues, the platform takes the opposite position from the Republican proposal for education that was released last week.  For instance, the Democratic proposal rebukes laws that prohibit transgender students from using the restroom and locker room facilities that match their gender identity, in direct contrast to the Republican platform which criticized the Obama Administration’s recent guidance on this issue.  

The Democratic proposal presents an overall theme of providing equal educational opportunities for children regardless of their socioeconomic status.  The platform supports expanding access to public preschool programs and ensuring students can attend postsecondary institutions without accruing significant amounts of debt – both of which are issues Hillary Clinton has developed proposals to address – and states that the Party will work to shut down the “school-to-prison pipeline.”

Democrats advocate for full funding of the Individuals with Disabilities Education Act, as well as ensuring students with disabilities, English learners, low-income students, and minority students are held to high achievement standards.  Regarding assessments, the Democrats state that they intend to eliminate “test-and-punish” forms of accountability for educators and that they reject “high-stakes” standardized testing.  The platform also notes the need to better support high-quality educators by providing them with professional development opportunities and other resources they need to be successful.  Finally, the Party lends its support to charter schools, but only those considered to be “high-quality” and public, as opposed to charters run by for-profit organizations.  

Although education, particularly K-12, did not hold a place at the forefront of the primary campaigns, Clinton has released a number of education-focused proposals in recent weeks, including plans addressing access to higher education, student debt, and expansion of early-childhood education.  It remains to be seen whether the candidates will focus more on issues related to education during the general election. 

The Democratic Party’s platform is available here. 

Resources:

Andrew Ujifusa, “Democratic Party Platform: End ‘Test-and-Punish’ for Students of Color, Teachers,” Education Week: Politics K-12, July 25, 2016.  
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