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Legislation and Guidance
WIOA Final Regulations Available in the Federal Register
The final regulations for the Workforce Innovation and Opportunity Act (WIOA), which were originally made publicly available through the U.S. Department of Labor’s website on June 30th, were uploaded to the Federal Register website this week.  A pre-publication version of four of the five final rules was made available (the WIOA Department of Labor-Only final rule has not been released yet); the official final versions will be published in the Federal Register on August 19th.  The four ED rules are available here:

· Programs and Activities Authorized by the Adult Education and Family Literacy Act
· State Vocational Rehabilitation Services Program: State Supported Employment Services Program; Limitations on Use of Subminimum Wage
· Workforce Innovation and Opportunity Act: Joint Rule for Unified and Combined State Plans, Performance Accountability, and the One-Stop System Joint Provisions
· Workforce Innovation and Opportunity Act: Miscellaneous Program Changes
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OCTAE Releases New Perkins FAQs
On August 5th, the Office of Career, Technical, and Adult Education (OCTAE) at the U.S. Department of Education (ED) released an updated frequently asked questions (FAQs) document offering guidance on implementing programs under the Carl D. Perkins Career and Technical Education Act (Perkins).  This guidance addresses various scenarios States, local districts, and institutions of higher education might face when carrying out career and technical education (CTE) programs with federal Perkins funds.  The last update for this guidance document came in March 2015.

The updated guidance includes some interesting changes.  For example, section D-58 now says that federal Perkins funds may be used for academic courses in limited circumstances.  In order to be an allowable Perkins expense, academic courses must be part of a CTE program of study, but may only be used to supplement (and not supplant) non-federal funds expended to carry out CTE activities.  While the statute clearly prohibits the use of Perkins funds to supplant non-federal funding for CTE, the new requirement that academic courses must be part of a program of study seems to be at odds with the legislative intent of the Perkins statute.  

In both of the last two authorizations for Perkins, passed in 1998 and 2006, Congress significantly altered the definition of CTE to require a “sequence of courses” that provides “challenging academic standards and relevant technical knowledge.”  The legislative language for a CTE sequence of courses is not just “programs of study,” but encompasses much more.  The reference to programs of study is just one part of the CTE sequence of courses.  Additionally, Congress purposefully placed the word “academic” before “technical” not only in the CTE definition, but also in the stated “Purpose” section of the law.  In this section, Congress provides that, “the purpose of the Act is to develop more fully the academic and career and technical skills.”  The emphasis on developing the academic skills even before the technical skills seems to be in direct conflict with the updated guidance.

Section D-62 of the guidance also includes some questionable changes.  The federal rules require any State agency responsible for CTE to adopt a methods of administration (MOA) compliance program to prevent, identify and remedy discrimination on the basis of race, color, national origin, sex or disability by its subrecipients.  But the most recent language included in this guidance by OCTAE indicates that States receiving Perkins funds may use only the 5% State administrative set aside to meet MOA requirements.  

The limitation in the new FAQs seems to run counter to the guidance published in the Federal Register at the time the States were initially assigned the MOA responsibility.  In that posting, on March 21, 1979, the Office for Civil Rights at the U.S. Department of Health, Education, and Welfare stated “federal, State, and local funds and resources available for vocational education must be used for civil rights compliance activities in vocational education programs.”  The reference to “federal funds” includes not only State Administration (5%), but also State Leadership (10%).  In fact, section 124(b)(9) of Perkins specifically includes “technical assistance to eligible agencies” as a required use of funds.  As such, there does not seem to be any reason for OCTAE to limit States to the 5% administrative set aside to carry out this federal requirement.

The guidance also adds language regarding program income.  According to section D-60 of the FAQs, a February 5, 2016 program memorandum from OCTAE authorized Perkins recipients and subrecipients to use program income under 2 CFR 200.307(e) in one of two ways:

· By adding program income to funds committed to the project by ED and recipient, and use it to further eligible project or program objectives (addition option); and/or

· By using program income to finance the non-federal share of the project or program, as applicable (cost-sharing option).  

Under federal rules, if the addition option is used, eligible recipients and subrecipients must use program income available at the time an expenditure is made and must expend that income before drawing down additional federal funds.  Since the addition or cost-sharing methods are expressly authorized by OCTAE, available federal funds will not be deducted when program income is earned.  
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OMB Releases 2016 Compliance Supplement
Each year, the Office of Management and Budget (OMB) issues the Compliance Supplement, which acts a guidebook for Single Audits on all non-federal entities that expend $750,000 or more in federal funds in a single year.  This year marks a fairly significant change in the way the Compliance Supplement is perceived, as this is the first year it is listed as Appendix XI to 2 CFR Part 200, commonly known as the Uniform Grants Guidance (UGG).  Traditionally, the Compliance Supplement was specifically tied to OMB Circular A-133, which dealt with federal Single Audits.  Such audits are now under the authority of Subpart F of Part 200, which took effect on all audits of federal grants awarded after December 26, 2014.

The 2016 Compliance Supplement is the first supplement issued by OMB that focuses entirely on the federal requirements of the UGG.  The previous version focused both on grant terms before the effective date of the UGG and after, since the new guidelines were formally adopted in the middle of a fiscal year.  Aside from this shift in focus, the document remains very similar to previous versions, focusing on specific cross-cutting compliance requirements as well as program-specific issues.  The various parts of the supplement continue to be broken down by specific agencies and programs.  As usual, the U.S. Department of Education grants are located in its own section under Part 4 of the supplement. 

Part 3 of the supplement includes audit objectives and suggested audit procedures to test internal control. However, the document notes that the auditor must determine the specific procedures to test internal control on a case-by-case basis, considering factors such as the non-federal entity’s internal control, the compliance requirements, the audit objectives for compliance, the auditor’s assessment of control risk, and the audit requirement to test internal control as prescribed in 2 CFR Part 200, Subpart F.  The 12 specific compliance requirements remain largely unchanged from the previous supplement.  OMB did note that there may be some changes on additional guidance, in the form of a frequently asked questions document that might be released in the next year.

One significant change is the inclusion of Part 6, which provides guidance on internal controls.  Due to timing issues, this section was left out of last year’s supplement.  The supplement reiterates that 2 CFR 200.303 indicates that the internal controls required to be established by a nonfederal entity receiving federal awards should be in compliance with guidance in “Standards for Internal Control in the Federal Government,” issued by the Comptroller General of the United States (Green Book) or the “Internal Control Integrated Framework” (revised in 2013), issued by the Committee of Sponsoring Organizations of the Treadway Commission (COSO).  The section goes on to lay out those requirements for control environment, control activities, monitoring, communication, and others.  

While the Compliance Supplement is meant as a guide for auditors, any nonfederal entity that expends federal funds should be familiar with the compliance requirements and the program-specific section of the document.  The supplement provides invaluable information regarding how auditors will conduct Single Audits of federal programs, and a better understanding of the supplement may help grantees and subrecipients avoid audit findings and possible liabilities down the road.
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News
ED Announces New Partnership for State Support 
The U.S. Department of Education (ED) sent out an announcement to States late last Friday detailing its plans for technical assistance for States as they implement the Every Student Succeeds Act (ESSA).  The announcement reaffirms ED’s commitment with the various Comprehensive Centers, as well as the Council of Chief State School Officers and other organizations.  However, ED will also launch a new State Support Network, which will be a four-year technical assistance effort “focused on supporting States and districts as part of the school improvement activities authorized” under ESSA.  The purpose of this new network, ED says, is to “provide individualized and differentiated support” to States and districts as they work to “achieve significant improvements in student outcomes, scale up effective systematic approaches and practices… and identify and share effective practices to facilitate learning.”
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Reports
GAO Says Waivers Offer Lessons for ESSA Transition
The U.S. Government Accountability Office (GAO) issued a report Monday which cautioned States and the U.S. Department of Education (ED) against relying too heavily on the large-scale waivers of the Elementary and Secondary Education Act (ESEA) when transitioning to the new law.  

GAO found that while ED has said it hopes to use waivers as a model to inform monitoring implementation of the Every Student Succeeds Act (ESSA), a number of States faced “multiple significant” challenges that negatively impacted their ability to effectively implement waivers.  These challenges largely related to State oversight and monitoring of local decisions and implementation of interventions at “priority” and “focus” schools.

GAO focused on the risk assessment process used to document challenges throughout the waiver approval, monitoring, and renewal phases, noting that ED has not yet evaluated its process, even though by federal internal controls standards it should be looking at what lessons may be learned from waivers.

Absent an evaluation of its successes and failures in waiver implementation and monitoring, GAO says, ED “may miss opportunities to better oversee State implementation of the new law.”  GAO recommended that ED review the waiver oversight process to identify and implement any applicable lessons learned into ESSA implementation; in its response, ED generally agreed with the recommendations.  

The report was originally ordered by Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions and one of ESSA’s chief architects, in 2014.  It was intended to be a review of the design, implementation, and oversight of waivers but with ESSA’s pending implementation, GAO decided to examine potential implications for the new law’s implementation.

The GAO report on ED’s waiver oversight is available here.
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OIG Weighs in on Oversight of Competency-Based Education Programs 

The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) recently released an audit report examining an accreditor’s policies and procedures for ensuring competency-based education programs are accurately classified for purposes of financial aid eligibility under Title IV of the Higher Education Act.   

There are three delivery methods that schools can use for their education programs: campus-based, where students have regular face-to-face interaction with instructors; distance learning, where instructors use technology to deliver learning materials and to interact with students; and correspondence, where instructional materials are delivered via mail or online and instructors have limited interaction with students.  In addition, schools can measure student learning in those programs through clock hours, credit hours, or direct assessment. 

OIG found that the Western Association of Schools and Colleges’ Senior College and University Commission (Commission) does not have policies in place to ensure accurate classification of competency-based education programs’ methods of delivery.  Specifically, the agency reported that the Commission failed to evaluate whether distance education programs would have “faculty-initiated, regular, and substantive interaction between faculty and students.”  If programs do not include that level of interaction between faculty and students, then they must be classified as correspondence education, which does not fall within the accreditor’s scope of recognition.  OIG notes that if an accreditor fails to ensure a program is properly classified, ED may not receive sufficient information to be able to make a Title IV-eligibility decision.  OIG determined that the Commission needs to take steps to update policies and procedures to ensure it does not approve programs – mainly correspondence programs – that are outside of the Commission’s accrediting authority.  

The agency also concluded that the Commission neglected to ensure that the credit hours assigned to a given program met the federal definition of credit hour or that the schools’ assignments of credit hours to programs were accurate.  OIG recommended that the Commission develop procedures to be sure that a school’s assignment of credit hours is reviewed for federal compliance prior to program approval.  

The OIG report is available here.

Author: KSC

Report Examines How States Can Improve Their Education Systems

The National Conference of State Legislatures (NCSL) released a report this week that identifies shortcomings in State education systems and examines successful practices in the education systems of high-performing countries.  A bipartisan group of State lawmakers and legislative staff conducted an 18-month study that assessed K-12 education in 10 countries that have demonstrated high performance on the Programme for International Student Assessment (PISA).   

The report says that States’ strategies to improve academic success have fallen short because of “piecemeal approaches,” including relying on test scores for teacher evaluations without providing professional development for teachers, raising teacher compensation without requiring higher preparation standards, and increasing funding without evaluating current areas in which funding is not effective, among others.  

In addition, the report highlights strategies that have been successful for K-12 education, including prioritizing and adequately training teachers, ensuring students are prepared to learn at school, developing strong career and technical education programs, and aligning individual reforms as part of a comprehensive system.  Specifically regarding teachers, the report notes that high-performing countries have stricter standards for teacher preparation, licensure, and tenure, and teachers receive higher pay to match the standards they are expected to meet.  

Overall, the lawmakers who drafted the report say that States’ education systems have the opportunity to perform better if a more comprehensive, systemic approach to reform is taken. 

The NCSL report is available here.

Resources:

Andrew Ujifusa, “Flailing States Must Look Abroad to Get Schools Back on Track, Says Report,” Education Week: Politics K-12, August 10, 2016. 
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