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Congress returns from its extended summer recess on Tuesday, September 6th.  Following their return, lawmakers are expected to focus on passing an appropriations package, likely a continuing resolution, before the fiscal year ends on September 30th.
Legislation and Guidance
Proposed Supplement, Not Supplant Regulations Released by ED
On Wednesday, the U.S. Department of Education (ED) published a draft Notice of Proposed Rulemaking outlining its suggested requirements surrounding the “supplement, not supplant” requirement of the Every Student Succeeds Act (ESSA).  These regulations were originally subject to negotiated rulemaking, but because negotiators did not reach consensus on what should be required of States and districts, ED was permitted to draft its own regulations.  Though the proposed regulations look very similar to the draft issued during the negotiated rulemaking process, they add a number of additional flexibilities that mean a local educational agency (LEA) has the ability to utilize different calculations and methodologies to determine whether it is in compliance.

First, the proposed regulations reiterate the language of the statute – that Title I, Part A funds may only be used to supplement, and not to take the place of, State and local dollars, and that an LEA may not be required to identify an individual cost or service as supplemental, or be required to provide services through a specific instructional method or setting.  

Within this context, ED lays out a number of means for demonstrating compliance with the supplement, not supplement requirement.  Each year, an LEA must publish its methodology in a way that parents and the public can understand, and which demonstrates that each Title I school receives at least as much money as it would if it were not a Title I school.  An LEA may demonstrate that in one of three ways, and may choose to do so on either a districtwide or grade-span basis.

First, it can show that it distributes State and local funds equitably based on student characteristics “associated with educational disadvantage.”  This means that students living in poverty, English learners, students with disabilities, and others generate additional funds for the schools – essentially a weighted student funding formula (the regulations also require that a school “receives for its use” all of the funds generated under this formula, presumably to ensure that these funds are not held back at the State or LEA level for centralized servicers or are otherwise pre-allocated).  

Second, an LEA can demonstrate compliance based on allocation of personnel and non-personnel resources.  This means showing that an LEA distributes State and local funds based on a formula that ensures a Title I school receives an amount of “actual State and local funds” at least equivalent to the sum of: (a) the average districtwide salary for each category of employee multiplied by the number of each employee assigned to the school and (b) the average districtwide per-pupil expenditure for non-personnel resources, multiplied by the number of students in the school.  This methodology requires that a Title I school receive average or above-average funding for both personnel and non-personnel resources (the regulatory language also assumes that an LEA has a formalized personnel distribution formula, which some smaller LEAs may not).

Next, an LEA may choose its own method of allocating funds which complies with the supplement, not supplant standard, provided that the methodology is applied consistently districtwide, and that it meets a “funds-based compliance test” established by the State.  The State test must be “at least as rigorous” as the two options laid out by ED, meaning that it results in “substantially similar” amounts of funding for Title I schools as those options, and – notably – must be approved through a federal peer review process.  The regulations note that a State is not required to establish such a test – if it does not, the LEA would have only two options for demonstrating compliance.  

Finally, the regulations also establish a fourth option, which states that an LEA may distribute State and local funds using “any methodology that results in the LEA spending an amount of State and local funds per pupil in each Title I school that is equal to or greater than the amount of State and local funds spent per pupil in non-Title I schools.”  This provision seems to act as a safe harbor for LEAs so that if any of the other three methodologies prove overly complicated or rigorous, or would result in the LEA not being compliant, the LEA could still potentially meet the supplement, not supplant requirement.  

Within these tests, ED provides some additional flexibility.  An LEA may be considered in compliance if the amount of State and local funds in each Title I school is no more than 5% lower than the amount in non-Title I schools – ED terms this a “de minimis annual variation.”  An LEA may also be exempt if it can demonstrate to the State that it has one or more non-Title I schools which receives disproportionate additional funding because of a large population of students with disabilities, English learners, or students from low-income families.  The regulations maintain language from earlier ED guidance, which states that an LEA may exclude from the calculation of compliance supplemental State or local funds expended for programs that “meet the intent and purposes of Title I, Part A.”

Small schools and LEAs are also provided with flexibility.  Schools with fewer than 100 students may be excluded from an LEA’s calculation – presumably an LEA would exclude them if it yielded a more favorable calculation – and an LEA which has a single school would not be require to comply.  An LEA would also be exempt from meeting the requirement in any grade span where it has a single school (e.g., if the district had only one high school), but would presumably be required to meet requirements in other grade spans, if applicable.  Funds spent on districtwide activities or staff may also be excluded from the calculation, provided that these activities proportionately benefit Title I schools.  

The draft regulations offer new information on the timeline for implementation.  By December 10, 2017, an LEA must file with the State either its methodology for compliance to be implemented in the 2018-19 school year, or a plan for implementing a new compliance methodology in the 2019-20 school year.

ED has added four “rules of construction,” no doubt designed to mollify detractors in Congress who criticized earlier versions of the regulation for being overly restrictive, forcing reassignment of personnel, and requiring a specific methodology – something explicitly prohibited in legislation.  Instead, these rules of construction state that nothing in the regulation should be construed to “require the forced or involuntary transfer of school personnel,” to require equalized spending, to require a specific methodology, or to impact tenure or seniority laws, or collective bargaining or other agreements.

Still, Members of Congress expressed significant displeasure at these proposed regulations.  Representative John Kline (R-MN), Chairman of the House Committee that drafted the bill, called it a “multi-billion dollar regulatory tax” and a “punitive policy” which goes against Congress’ intent at offering States and districts more flexibility.  Senator Lamar Alexander (R-TN), Kline’s counterpart in the Senate, agreed, saying that the rule would “regulate the way States and districts spend nearly all State and local tax dollars on schools in order to receive federal Title I dollars” and would “upend State and local education funding and competitive bargaining agreements.”  Alexander also took aim at U.S. Secretary of Education John King, saying that King “must think he is the U.S. Congress as well as chairman of a national school board” and promising that if “anything resembling [this regulation] becomes final, I will do everything in my power to overturn it.”

ED defended the regulations, saying that 90% of LEAs would already meet these requirements, and in those that don’t, the regulations would result in an additional $2 billion in funds for high-poverty schools.  "No single measure will erase generations of resource inequities, and there is much more work to do across States and districts to address additional resource inequities, but this is a concrete step forward to help level the playing field and ensure compliance with the law," King said in a written statement surrounding the regulations’ release.

The proposed regulations are available here.  ED expects them to be published in the Federal Register on September 6th, with comments due 60 days after.     

Author: JCM

News
ED to Release $51 Million in Special Education Funds to South Carolina
The U.S. Department of Education (ED) announced last week that it reached a settlement with the South Carolina Department of Education regarding an ongoing dispute over State special education funding.  The dispute between South Carolina and ED arose in 2010 after the South Carolina Legislature voted to cut funding in the midst of the recession. 

Under the Individuals with Disabilities Education Act (IDEA), each year States are required to spend at least as much as they did in the previous year on special education services – a requirement known as State maintenance of financial support (MFS).  South Carolina failed to meet the MFS requirement for four years following the Legislature’s decision to reduce funding in 2010.  As a result, in 2011 ED threatened to withhold $112 million of South Carolina’s IDEA grant allotment.  South Carolina sued ED and ultimately, after the State was able to scrape together additional funds to distribute to its districts, ED only withheld $51 million in IDEA funds.  

The settlement agreement signed by both parties stipulates that in exchange for ED releasing the $51 million in IDEA funds that has been withheld from the State, South Carolina must provide $51 million in State funds, in addition to the amount it must expend in order to meet the MFS requirement, to be used to provide special education services.  Those additional State funds must be distributed to districts over the next four years and will not be included in the State’s future MFS calculation.  

Brustein & Manasevit serves as counsel to the South Carolina Department of Education on this matter. 

Resources:

Daarel Burnette II, “S.C. Settles Special Education Funding Dispute with Feds,” Education Week: State EdWatch, August 26, 2016. 

Author: KSC

New Survey on American Opinions on Education
Phi Delta Kappa (PDK) International, a professional association for educators, released a new survey of public opinion about education and found that by a ratio of six to one, Americans want failing schools to remain open instead of being closed.  The report, released on Monday, reported that 84% of Americans want officials to overhaul those struggling schools in some fashion, while just 14% say they prefer those schools to be shut down.  However, a majority of Americans would still like to see some major changes at these schools.

For the survey 1,221 adults were interviewed in April and May of this year, including 305 parents of school-age children, 211 black respondents, and 219 Hispanics.  The survey has a margin of error of 3.5 percentage points.  Less than half (45%) of adult Americans say preparing students academically is the main goal of a public school education, and just one-third feel that way strongly.  Other Americans split between saying the main purpose of public schools is to prepare students for work (25%) and for citizenship (26%).

The survey also found that nearly half of those surveyed gave their local public schools an A or B grade, but that fewer than one-quarter of respondents would give the same high marks to the nation's public schools as a whole.  The poll also said 62% wanted to replace the school staff at failing schools, and 48% wanted to send students to a new school.  In regards to replacing the staff, the option presented to respondents in which staff would be kept included sending more resources to that school.  

That boost in resources, however, didn't make the "keep the same staff" option more popular than replacing the staff.  On the question of closing failing schools versus keeping them open, an analysis from PDK accompanying the poll results states, "This finding, perhaps more than any other, exemplifies the divide between the reform agenda of the past 16 years and the actual desires of the American public...If decreased enrollment isn't driving a school consolidation and closing effort, school system leaders and policy makers should pay heed to what the public actually wants regarding failing schools."

Resources:
Andrew Ujifusa, “Vast Majority of Americans Want Failing Schools Fixed, Not Closed, Poll Finds,” Education Week: Politics K-12, August 29, 2016.
Author: SAS

Reports
Low-Income Kindergarteners Closing Gap on School Readiness 
New research released last week through the American Educational Research Association shows that low-income kindergartners are closing the gap on school readiness, entering kindergarten with more math and reading skills than students in past years.  A coauthor of the study noted that the results were surprising given that income inequality has continued to grow in the United States in recent years. 

According to the research, low-income parents are engaging their children in educational activities more often, such as attending museums and reading.  The authors say that public campaigns to educate parents on the importance of participating in educational activities early in a child’s life, especially reading, have contributed to low-income parents taking part in those types of activities more frequently with their children. 

Finally, the authors state that while greater parental engagement is helping to reduce the achievement gap for students entering kindergarten, the only way to completely eliminate that gap is to address the underlying structural causes, like income inequality. 

Resources:

Emma Brown, “Low-income Kindergartners Are Closing the Achievement Gap, Reversing a Decades-Old Trend,” Washington Post, August 26, 2016. 

Author: KSC
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