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Legislation and Guidance
House Overwhelmingly Passes Perkins Reauthorization Bill  
The U.S. House of Representatives on Tuesday passed a bill to reauthorize the Carl D. Perkins Career and Technical Education Act (Perkins), which was last reauthorized in 2006.  The bill received overwhelming bipartisan support from House lawmakers, passing with a 405-5 margin.   

Lawmakers from both parties expressed their support for the bill on the House floor Tuesday.  Representative Glenn Thompson (R-PA), one of the bill’s sponsors, praised the bill for encouraging more community engagement and partnerships with local employers.  He also applauded the bill for “tak[ing] steps to reduce the federal role in career and technical education, while ensuring transparency and accountability amongst CTE programs.”  Representative Katherine Clark (D-MA), the bill’s co-author, noted that “[t]he bill before us is proof that Democrats and Republicans can come together and do the right thing for America’s students, workers, and employers.” 

The Senate had previously taken no significant action on advancing a Perkins reauthorization bill of its own; however, the day following the House’s passage of H.R. 5587, the Senate Committee on Health, Education, Labor, and Pensions scheduled a markup for its version of Perkins reauthorization legislation.  That markup will be held next week on Wednesday, September 21st.   

The draft Senate legislation, the “Career and Technical Education Act of 2016,” fundamentally revises the purpose of the federal role to support “high quality CTE programs of study that successfully prepare all students for postsecondary education and careers.”  Essentially, the Senate draft would require that all activities funded under Perkins be aligned with “programs of study;” such a limitation would eliminate support for a full array of other activities that states, locals and postsecondary institutions have invested in over the past 50 years.  The draft incorporates much of the language of the House-passed bill, particularly in regard to the new definition of a CTE concentrator being the basis of the accountability system at the secondary and postsecondary level. 

The Senate draft also significantly expands the section pertaining to Secretarial prohibitions.  The Secretary would be prohibited from issuing any regulations on accountability that are inconsistent with the statute.  In addition, the Secretary would be prohibited from issuing any “new non-regulatory guidance” to explain the requirements of the Act, or to provide a limited or exhaustive list of illustrations to implement the Act.

The within-State allocations would stay the same, but correctional programs could receive an amount up to 1.5% of the State’s funds.  Both the State and Local Plan development would be substantially revised to reflect new requirements under both ESSA and WIOA.  Plans would also last for four years rather than six, and the local plan would have to reflect a comprehensive needs assessment.  The language surrounding local uses of funds would be revamped, similar to many of the changes in the House bill.  Senate bill offers no change to the current maintenance of effort provision.

Given the Senate’s recent movement on Perkins reauthorization, as well as the non-controversial nature of the legislation, it remains possible that a final bill will make it to the President’s desk this year.  

Author: KSC, MLB

ED Issuing ESSA Guidance on Evidence-Based Interventions

The U.S. Department of Education (ED) has released guidance to help States, districts, and schools figure out what kind of evidence-based interventions they should use to turnaround low-performing schools under the Every Student Succeeds Act (ESSA).  Overall, ED is calling for school leaders to be deliberate in determining what is needed to implement interventions that have a strong record of making a difference with the types of students or schools that need help. While this guidance may prove helpful for States and districts, it is important to note that ED guidance is non-binding, and is meant only as an aid for implementation of ESSA.

Under ESSA, States and districts have the authority to choose the type of intervention necessary to turnaround low-performing schools.  This is a significant change from No Child Left Behind, where ED limited options to specific intervention models.  This flexibility for States and districts comes with the caveat that all strategies for reform be “evidence-based.”  In order to help States and districts navigate this new flexibility, ED’s guidance has suggestions for better defining the three different evidence tiers in ESSA.

While ESSA sets out specific requirements for the kind of studies to be used to meet the definition of “evidence-based,” ED believes stakeholders should consider the entire body of relevant evidence.  According to the guidance, interventions supported by higher levels of evidence, specifically strong evidence or moderate evidence, are more likely to improve student outcomes because they have been proven to be effective. When strong evidence or moderate evidence is not available, promising evidence may suggest that an intervention is worth exploring. ED argues that interventions with little to no evidence should at least demonstrate a rationale for how they will achieve their intended goals and be examined to understand how they are working. 

The relevance of the evidence – specifically the setting (e.g., elementary school) and/or population (e.g., students with disabilities, English Learners) which is the focus of the studies used – may predict how well an evidence-based intervention will work in a local context. States and districts should look for interventions supported by strong evidence or moderate evidence in a similar setting and/or population to the ones being served. 
Local capacity, according to ED, also helps predict the success of an intervention.  As such, the available funding, staff resources, staff skills, and support for interventions should be considered when selecting an evidence-based intervention. SEAs can work with individual and/or groups of LEAs to improve their capacity to implement evidence-based interventions.

As with the proposed ESSA regulations ED has recently issued, Congress is likely going to keep a sharp eye on any guidance on the new law.  Senate Health, Education, Labor, and Pensions Committee Chairman Lamar Alexander (R-TN) has already stated his intent to fight any rules published by ED that are contrary the statute passed by Congress.  

Resources:

Alyson Klein, “ESSA Guidance Issued on 'Evidence Based' School Improvement,” Education Week: Politics K-12, September 16, 2016.

Author: SAS

Education Committee Advances Juvenile Justice Reform Bill 
Earlier this week, the House Committee on Education and the Workforce considered a bill to reauthorize the Juvenile Justice and Delinquency Prevention Act.  The Supporting Youth Opportunity and Preventing Delinquency Act, introduced last week by Representatives Bobby Scott (D-VA) and Carlos Curbelo (R-FL), received unanimous, bipartisan support from the House Education Committee and now heads to the full House for consideration.  

The bill aims to provide greater flexibility at the local level, while still maintaining strong oversight and accountability measures.  In addition, the bill will ensure that youth transitioning out of the juvenile justice system are provided with educational opportunities and other support services to set them up for long-term success.  During the bill’s markup on Wednesday, lawmakers from both sides of the aisle praised the legislation.  

Scott, the Ranking Democrat on the House Education Committee, noted that lawmakers on the Senate Judiciary Committee are working to craft their own version of a juvenile justice reform bill and appeared optimistic that Congress could successfully pass a reauthorization before the end of the year.  With appropriations at the forefront this month and the upcoming elections later this fall, however, the number of remaining days Congress has to focus on other legislative priorities such as this one is waning. 

Resources:

Joe DiSipio, “House Panel Approves Juvenile Justice Reform Bill,” The Hill, September 14, 2016.

Author: KSC

News
Alexander Urges States to Take on ED over ESSA
Speaking to Kentucky lawmakers Monday, Senator Lamar Alexander (R-TN), one of the principal architects of the Every Student Succeeds Act (ESSA) urged States to do what they want under the new law.

Alexander spoke to State legislators at a hearing of the Joint Committee on Education, emphasizing Congressional efforts at moving decisions-making authority to the State level.  “Don’t assume you can’t do anything,” he said, and if ED rejects the State’s plan for implementing ESSA without a clear rationale “you can take the department to court, and I hope that you do.”

Alexander also spoke out against ED’s proposed regulations on the modified supplement, not sup[plant rule, saying that he does not believe the agency has the legal authority to set out specific methodologies for compliance – and that the specificity of the proposed regulations runs contrary to the Congressional intent of creating more flexibility for schools and districts.  “I’m going to do all I can to oppose it,” he said, “I hope you will too.”

Resources:
Andrew Ujifusa, “Assume you Can Do What You Like Under ESSA, Sen. Alexander Tells Ky. Lawmakers,” Education Week: Politics K-12, September 12, 2016.
Author: JCM

Reports
GAO Report Details Concerns about School Choice and Federal Funding 
In a report released by the Government Accountability Office (GAO) this week, federal officials expressed concern about how students’ access to services can be impacted when they attend private schools.  The report was drafted at the request of Representatives Marcia Fudge (D-OH), Gwen Moore (D-WI), and Mark Pocan (D-WI), and contained feedback from some State officials.  It focused on whether districts and schools were providing appropriate services to students who attend private schools, noting that participation in private school voucher and education savings account (ESA) programs has more than doubled in the past five years.  
Under Title I of the Elementary and Secondary Education Act (ESEA), school districts must provide eligible private school students, teachers, and families with Title I services that are equitable to those provided to eligible students in public schools.  Similar requirements under the Individuals with Disabilities Education Act (IDEA) require that districts provide special education and related services consistent with the number and location of children with disabilities enrolled in private schools in the district.  

But GAO found that State and district officials seemed confused about the requirements.  In one State, officials provided conflicting information about whether private school students were eligible for services under IDEA.  Notably, many of those interviewed complained that they had not received clear guidance from the U.S. Department of Education (ED) on how best to serve students participating in school choice programs, and many said they were confused about whether students’ eligibility for these services was impacted by their participation in voucher or charter school programs.

The report also notes that last year’s Every Student Succeeds Act (ESSA) changed how funding is distributed for the purposes of providing services to students in private schools, and could result in more money going to private school students.  Some officials interviewed for the report expressed concern about this, saying that because of the additional cost of providing services to private school students, they were no longer able to develop new programs or support for public school students who were academically at risk.

ED officials interviewed by GAO said they had not received any inquiries about equitable services participation, but GAO recommended that ED amend its guidance to provide more information about what equitable services requirements remain in the context of school choice programs.

The GAO report is available here.

Resources:
Andrew Ujifusa, “Growth of School Choice Can Complicate Federal Funding, Watchdog Agency Says,” Education Week: Politics K-12, September 13, 2016.
Author: JCM

The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.

© Brustein & Manasevit, PLLC 2016

Contributors: Julia Martin, Steven Spillan and Kelly Christiansen

www.bruman.com

www.bruman.com


