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Legislation and Guidance
ED Releases New Title III Guidance
This morning the U.S. Department of Education (ED) released guidance for States and school districts surrounding the inclusion of English learners (ELs) under the Every Student Succeeds Act (ESSA).  

The guidance clarifies that States and districts can use the federal dollars they receive under Title III of ESSA for many of the same purposes as under the law’s previous iteration, No Child Left Behind, even though accountability for measuring ELs’ progress has moved to Title I of the law.  This includes implementing programs to help identify ELs and notify parents and ensuring that assessments of English language proficiency are aligned to State proficiency and content standards.  In the guidance, ED sets out a three-part test for determining whether Title III funds may be used for activities previously funded under Title III that are now required under Title I.  The guidance says such expenditures as permissible as long as:

1) The specific use of funds is consistent with the purpose of Title III and meets federal guidance for “reasonable and necessary” costs;

2) The specific use of funds is supplemental to the State educational agency’s or local educational agency’s (LEA) civil rights obligations to ELs under federal law; and 

3) The State or district can demonstrate that it is also using Title III funds to conduct activities required under Title III.  

Title III funds can also be used to help States and districts meet some of the new reporting requirements under ESSA, the guidance says, including the new requirements to report on performance of former ELs.  But Title I funds may also now be used for these purposes as they relate to ELs, as “the new inclusion in Title I of the EL activities… makes it clear that ELs are a crucial part of Title I funded programs.”  The guidance also says that an LEA may spend funds under both Title I and Title III on the same EL-related programs or activities, and that those funds may be consolidated as part of a schoolwide program.

Furthermore, the guidance clarifies that Title III’s State and local cap on administrative costs applies only to direct administrative costs; accordingly, the caps no longer limit a state or LEA’s indirect cost recovery.

The guidance offers more information on professional development for educators of ELs, on parent and family engagement, and on the use of Title III funds for early learning.  It also focuses on the idea of ESSA as a civil rights law, citing the federal laws that protect ELs and noting the new requirements in ESSA for States and districts to disaggregate EL achievement between students with disabilities and those without.

ED’s Title III guidance is available here.

Resources:
Alyson Klein and Corey Mitchell, “ESSA: Ed. Dept. Releases English-Language-Learner Guidance,” Education Week: Politics K-12, September 23, 2016.
Author: JCM

USDA Publishes Updated CEP Guidance 

The U.S. Department of Agriculture’s Food and Nutrition Service (FNS) released updated guidance earlier this month on the Community Eligibility Provision (CEP).  The updated guidance explains and clarifies requirements found in the final rule governing CEP, which was released earlier this summer, as well as revises some questions included in previous iterations of the guidance document. 

The guidance details additional flexibilities States can take advantage of to ensure low-income students retain access to free meals in the midst of school transfers.  It notes that the CEP regulations allow the State to permit a local educational agency (LEA) to provide free lunches to students who transfer from a CEP school to a non-CEP school within the same LEA or between different LEAs for a 30-day grace period while student eligibility for the National School Lunch and Breakfast Programs is determined.  It also reminds LEAs that they are required to offer free lunches to students for a period of 10 days following a transfer to a non-CEP school within the same LEA, but if a transfer takes place between LEAs, schools are encouraged, but not required, to provide the 10-day carryover period.  However, beginning in school year 2019-2020 the requirements will become uniform and schools will be mandated to provide free meals for the 10-day grace period regardless of whether a transfer occurs within or between LEAs.  
Similarly, if a school ends its participation in CEP mid-year, the LEA must provide free meals to all students for 30 days following the termination of CEP participation, while if CEP participation ends between school years, the State is not required to but can choose to allow LEAs to provide free meals for 30 days at the beginning of the following school year.  

In addition, the guidance outlines specifically what documentation States and LEAs must maintain while a school is participating in CEP, clarifies certain CEP reporting requirements, and states that schools may use excess funds from the Summer Food Service Program and the Child and Adult Care Food Program towards providing free meals in CEP schools.  The guidance also notes that LEAs must run matches between Supplemental Nutrition Assistance Program and student enrollment records at least once every year but that the State can choose to conduct the matches on behalf of the LEAs.  

Finally, FNS provides clarification regarding how LEAs should round when calculating the Identified Student Percentage (ISP).  LEAs are instructed to round to two decimal places, which means an ISP of 39.98%, for example, would not meet the 40% threshold required to be eligible for CEP participation. 

The updated CEP guidance is available here. 

Author: KSC

White House Issues Guidance on Sexual Misconduct in K-12 Schools 
The White House Task Force to Protect Students from Sexual Assault issued guidance this week that is intended to help K-12 schools craft effective and supportive sexual misconduct policies.  The guidance, Considerations for School District Sexual Misconduct Policies, addresses a number of issues that districts should contemplate when crafting sexual misconduct policies but also encourages districts to gear their policies to the unique needs of their student body.

The guidance recommends that all districts develop a separate sexual misconduct policy, even if they currently have an all-encompassing policy that covers harassment, bullying, discrimination, etc.  Districts should engage a wide variety of stakeholders, including parents, students, school staff, law enforcement, providers of victim support services, and others, when crafting their policy, and be sure to review federal laws applicable to sexual misconduct, such as Title IX of the Education Amendments of 1972 and the Civil Rights Act of 1964.  The guidance notes that Department of Education’s Equity Assistance Centers can help districts review and revise their sexual misconduct policies.   

After a district develops its sexual misconduct policy, the guidance suggests that it construct a plan to publicize the policy to students, parents, and employees, as well as provide training for school staff and regularly review and update the policy.

Finally, the guidance provides a detailed outline of the specific issues that districts should incorporate into their sexual misconduct policies:

· Scope of the policy (the people, locations, activities, etc. that the policy protects);

· Role of the Title IX coordinator;

· Immediate and ongoing options for assistance following an instance of sexual misconduct;

· Clear definitions of all conduct the policy protects against;

· Reporting policies and procedures, including policies regarding confidentiality;

· Detailed explanation of the grievance process;

· District’s plan for prevention and education; and 

· Staff training programs on the district’s sexual misconduct policy. 

The White House guidance is solely intended to be used as a helpful tool for districts and does not impose any legal requirements.  In conjunction with the guidance document, the Task Force also developed an interactive online tool for schools, which offers a number of resources geared towards a range of audiences, including staff learning modules and handouts and worksheets for staff training.  

The guidance on developing sexual misconduct policies is available here; the interactive online tool can be accessed here.

Author: KSC 
News
House Committee Criticizes Supplement, Not Supplant Regulations 
In a hearing Wednesday, the House Committee on Education and the Workforce’s Subcommittee on Elementary and Secondary Education examined concerns surrounding the implementation of changes to the supplement, not supplant provision under the Every Student Succeeds Act (ESSA).  Though Committee members were largely critical of the implementing regulations proposed by the U.S. Department of Education (ED), saying that it would add significantly to administrative burden at the State and district level, some suggested this proposal was the best way to ensure equity.  

Committee Chairman John Kline (R-MN) argued that the proposed regulations issued by ED earlier this month went far beyond the constraints of the law, and amounted to suggesting new policies surrounding comparability of expenditures between schools – a portion of the law that Congress had discussed but ultimately decided not to change in ESSA.  Instead, Kline said, the Obama Administration is trying to rewrite the law in a way that would “wreak havoc in communities across the country.”  Nevada State Superintendent Steve Canavero, testifying before the Committee, said the proposed regulations would “affect everything from school hiring to purchasing to curriculum.”

Speaking in support of the proposed regulations, Representative Marcia Fudge (D-OH) said that there should not be such disagreement about getting poor students a fair share of funding, arguing that “the intent of the law [is] equity” and that poor students are getting shortchanged by the current system.  “Even as we sit here today,” Center for American Progress managing Director Scott Sargad added, “too many low-income students across the country sit in crumbling schools without access to the experienced and effective teachers, rigorous courses, and wraparound services that they need to have a chance at success.”  Fudge asked the State leaders testifying before the Committee why it was so hard to “fill out a form” and ensure that those students got their fair share.

On the other side of the Capitol, Senator Lamar Alexander (R-TN) has promised to take action that will overturn these regulations if they are finalized as currently written.  Comments on the proposal are due to ED on November 7th.  

Resources:
Andrew Ujifusa, “Lawmakers Spar Over Federal Overreach, Equity in House ESSA Funding Hearing,” Education Week: Politics K-12, September 21, 2016.
Author: JCM

ACICS to Lose Accreditor Status 

In a letter issued Thursday, the U.S. Department of Education (ED) announced that it would follow the recommendation of staff and the National Advisory Council on Institutional Quality and Integrity and terminate the recognition of the Accrediting Council for Independent Colleges and Schools (ACICS).  ED says that ACICS was found to be in violation of 21 regulatory requirements, listed in the letter, during review.  While agencies may be given up to 12 months to come into compliance with these types of violations, ED staff have concluded that ACICS could not possibly remedy some of these deficiencies and come into compliance within that period.  

Overall, however, the letter said that the violations reflected larger problems with ACICS’s work as an accreditor, including the standards and monitoring of institutions and the enforcement of its own standards.  ED also notes that many of these problems date back to a 2013 review or earlier.  

This decision could leave institutions scrambling to find a new accreditor, and could potentially impact students.  House Committee on Education and the Workforce Chairman John Kline (R-MN) issued a statement following ED’s decision, calling the action “unprecedented” and saying it “could disrupt the education of hundreds of thousands of students, particularly low-income and minority students…. Whatever happens must be in the best interests of students and taxpayers, and we will follow this situation closely to ensure that’s the case.”

ACICS says it plans to appeal this decision directly to Secretary King.  The ACICS letter is available here.

Author: JCM

ED Works to Aid Former ITT Tech Students 
The U.S. Department of Education (ED) recently announced new online resources for students affected by the abrupt closure of ITT Technical Institutes.  In the two weeks since ITT Tech shut its doors, ED has hosted webinars, teamed with States to hold fairs and reached out to the approximately 35,000 ITT students to inform them about their options.  ED has also joined with the Department of Labor and Veterans Affairs to raise awareness.  ED claims to have had nearly 22,000 interactions with students affected by the closure.  These efforts went into effect as nearly two dozen Senate Democrats urged ED to ensure that ITT Tech students have access to high-quality, affordable options and are not lured by other for-profit colleges facing State and federal investigations and lawsuits.

Amid ongoing criticism that the federal agency is still not doing enough to help students of the fallen for-profit, ED officials are partnering with the National Association of Student Financial Aid Administrators and Beyond 12, which helps first-generation, low-income college students, to match students with financial aid and academic counselors for free through an online platform known as NextStepsEdu.org.  Staffers on the website will field questions from students by email, phone and text messages about the various academic, financial aid and federal loan discharge options available.  None of those options are simple and each comes with its own drawbacks, which is why ED is supporting the use of these free resources. 

In a joint letter sent to ED Secretary John King, lawmakers praised the guidance the Department is providing students, but insisted it could do more.  They want ED to extend the window in which former ITT students can have their student loans discharged.  The group also asked King to make it easier for former ITT students to have their loans forgiven.  Former students at ITT Technical Institutes are refusing to repay their federal student loans in a protest designed to pressure the government into canceling the debt of everyone who alleges they were defrauded by the former for-profit chain.  Organizers of the debt strike say they have no interest in seeing ITT Tech students jump through the same hoops other for-profit students have when their colleges went bankrupt.

Issues like this will continue to play a part in the discussion for greater oversight of the for-profit sector in higher education.  Iowa Attorney General Tom Miller, who leads a multistate task force investigating for-profit colleges, recently told reports there are ongoing “discussions among the States to ascertain” whether evidence in their probes could be used to support an easier path to loan forgiveness for student of defunct for-profit chains.  Former Senator Tom Harkin, a Democrat from Iowa, had made for-profit oversight a cornerstone of his efforts to reauthorize the Higher Education Act, but partisan politics kept him from realizing his goals before he retired from public service.  With so little time left in the current legislative year, this will be a topic that the next Congress will need to address when it convenes in January.

Resources:
Danielle Douglas-Gabriel, “Education Department Beefs Up Effort to Help ITT Tech Students,” Washington Post, September 19, 2016.

Author: SAS
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