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Legislation and Guidance
Congress Passes Ten-Week CR Before Heading Home
The House and Senate passed legislation late Wednesday to keep the federal government funded through December 9th before heading home to ramp up their campaigns.  The continuing resolution (“CR”) continues current authorization and appropriations levels until that date, but adds $1.1 billion for Zika virus research and $500 million to help victims of natural disasters including the recent flooding in Louisiana.  The so-called “clean” spending measure does not contain any riders, or conditions of continued funding, despite an earlier proposal to condition Zika money on the defunding of Planned Parenthood, among others.  It also did not contain additional policy legislation, like a child nutrition reauthorization bill, which some members had contemplated trying to attach.  

Because the CR keeps funding at current levels, U.S. Department of Education programs will receive funds on October 1st in the amounts they received last year.  For K-12 organizations, regardless of any changes between now and the final legislation passed in the lame duck session, the allocations which States will receive starting July 1, 2017 will be tied to the programs and rules now in effect under the Every Student Succeeds Act (ESSA) rather than No Child Left Behind.

Additionally, these appropriations levels are subject to change after Congress comes back from the campaign trail.  While many funding streams are likely to retain the same funding, many others – for example, Title IV of ESSA – are likely to see funding cuts based on earlier negotiations in Congressional Committees.  This means that grantees could see changes in funding levels starting in July, and should create a spending plan that can be adapted in response to changing funding levels – something in which they are likely well-practiced given Congress’ recent failures to deliver full-year spending bills on time.

Democrats had objected to an earlier version of the CR because it did not provide emergency funding to address the water crisis in Flint, Michigan.  But that fight was tentatively resolved earlier this week in a deal agreed to by House Speaker Paul Ryan (R-WI) and Minority Leader Nancy Pelosi (D-CA), which ensured the issue would be addressed in the lame duck session by the House (the Senate has already passed an infrastructure appropriations bill that includes $220 million for Flint and other cities facing similar issues).  

Still, objections from conservatives indicate that issue may not be so easily resolved after all.  The conservative advocacy group Heritage Action said in a statement that this compromise showed House Republicans were “negotiat[ing] behind closed doors with Democrats, essentially giving them what they want” and expressed concern that Democrats and President Obama may try to use a lame-duck session to break existing budget caps imposed by sequestration.  

Resources:
Rachel Bade, Seung Min Kim, and Ben Weyl, “Congress Clears Bill to Prevent Shutdown,” Politico, September 29, 2016.
Author: JCM

ED Issues Guidance on Leveraging Title II Funds under ESSA
The U.S. Department of Education (ED) released another major guidance document this week for the Every Student Succeeds Act (ESSA).  This most recent guidance provides information regarding Title II, Part A of ESSA, which helps to ensure students have access to effective, high-quality educators.  ED offers a number of strategies regarding how States and districts can leverage Title II funds to have the greatest impact on students.
ED outlines a number of ways that States can spend Title II funds to support and attract teachers in high-needs schools, such as offering financial incentives in the form of bonuses or pay raises, providing additional pay for teachers working with special populations, allowing new teachers to co-teach with a more experienced educator, and improving working conditions.

In addition, the guidance notes that Title II funds can be used to reduce classroom size, which was also allowable under No Child Left Behind, but districts must now provide evidence to support that approach – a requirement seen consistently throughout the new law.  
Title II funds can also be used towards teacher development programs, including teacher residency programs, alternative-preparation programs, preparation programs at universities, preparation academies run by a public or nonprofit organization and overseen by a State authorizer, and mentorship programs for new teachers.  The guidance reminds States of the availability of new funding flexibilities as well.  States can choose to reserve 3% of Title II LEA subgrants to be used to support school leaders, including for preparation academies, and the State can reserve 2% of its total Title II, Part A allocation to prepare school leaders and teachers serving in high-needs schools. 

In addition, States may, but are not required to, utilize these funds to craft teacher evaluation programs.  If States do choose to use funds for this purpose, ED recommends that teacher evaluations incorporate multiple measures, including academic growth, student and parent surveys, and observations.  ED also encourages schools to allow teachers to view their entire evaluation as opposed to only providing teachers with their overall rating.  
The guidance on using Title II funds under ESSA is available here.

Resources:

Alyson Klein, “ESSA: Education Department Releases Guidance on Teachers,” Education Week: Politics K-12, September 27, 2016. 
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For-Profit Audits Are Topic of New OIG Guidance 
The Office of the Inspector General (OIG) for the U.S. Department of Education (ED) recently released a new guide for conducting audits of proprietary institutions of higher education (IHEs) and third-party servicers working with funds awarded under Title IV of the Higher Education Act (HEA).  This guide, which is applicable to all fiscal and compliance audits for years starting after June 30, 2016, highlights the fact that ED uses these audits and servicer compliance attestation engagements to determine if the IHE or servicer complied with ED requirements and to identify and address any noncompliance and internal control deficiencies.  As such, ED is particularly interested in findings that contain adequate information to provide perspective on any matters that will allow ED to identify areas of concern and take necessary corrective action.  This guide comes after the recent closings of major for-profit chains like ITT Technical Institute and Corinthian Colleges.

This guide directs auditors to specific resources to test internal controls and other requirements specific to IHEs participating in federal student assistance under Title IV as well as third-party servicers.  Third party servicers are organizations that enter into a contract with an IHE to administer part of the Title IV programs.  These administrative duties can include:

· Processing student financial assistance applications;

· Performing need analysis;

· Determining student eligibility and related activities;

· Certifying loan applications;

· Processing output documents for payment to students;

· Receiving, disbursing, or delivering Title IV program funds;

· Conducting activities required by the provisions governing student consumer information services;

· Preparing and certifying requests for advance or reimbursement funding methods;

· Loan servicing and collection;

· Preparing and submitting required notices and applications; and

· Preparing a Fiscal Operations Report and Application to Participate (FISAP).

While third-party servicers must follow the same requirements in dealing with Title IV funds, the responsibility for noncompliance ultimately falls on the IHE that entered into the third-party contract.  Auditors are directed to review specific requirements dealing with disbursements, collections, and the return of unused Title IV funds, among other things.  IHEs must maintain written procedures on many of these administrative actions, and auditors are directed to review these procedures for compliance and adherence.  This includes reviewing the text of the procedures for compliance with federal requirements, as well as reviewing IHE practices to determine if the procedures are being followed.

School compliance audits also include a review of IHE reporting and consumer information.  For-profit IHEs have been under fire for the last few years due to possible predatory recruitment tactics and leaving students under-educated with large amounts of student loan debt.  Auditors are specifically directed to ensure that IHEs are providing all the necessary consumer information, including median income of graduates, and that programs eligible for Title IV funding are leading to gainful employment.  

The audit guide directs auditors to go deeper than mere desk reviews.  ED believes a compliance audit should include a site visit to every location at which at least 50 percent of an educational program is offered in order to verify the existence of the instructional location and whether those locations would support the instruction to be provided.  To assist in gaining an understanding of internal control over compliance, the compliance audit should also include a site visit to each location where the school performs administrative functions relating to the Title IV programs.  

During the first year an auditor is engaged to perform the compliance audit, each location must be visited.  In subsequent years, auditors are directed to visit each location at least once every two years.  However, auditors must always visit: (a) locations where administrative functions that are material to the administration of the Title IV program as a whole are performed; and (b) all locations at which on-site work will be performed to apply the required audit procedures, including those pertaining to the samples selected for review.  With respect to a school that holds instruction exclusively on-line, auditors only need to conduct a site visit to the location where the school performs administrative functions.

The full guide is available on OIG’s website.

Author: SAS

ED Reminds Districts of Tribal Consultation Requirements under ESSA

The U.S. Department of Education (ED) released guidance this week reminding local educational agencies (LEAs) of the new requirement set out in Section 8538 of the Every Student Succeeds Act (ESSA), which mandates LEAs must hold meaningful consultation with Indian tribes and tribal organizations to ensure the needs of American Indian and Alaska Native students are met and that representatives of those groups have the opportunity to provide input on various programs contained in ESSA.  

The tribal consultation requirement applies to LEAs in which American Indian and/or Alaska Native students make up at least 50 percent of students enrolled or for LEAs that received a Title VI Indian education formula grant in the previous year in an amount greater than $40,000.  The guidance notes that the consultation requirements will first take effect for formula grant funds awarded for the 2017-18 school year.  In addition, ED provides a list of all the programs under ESSA for which LEAs must conduct tribal consultation beginning in 2017, prior to submitting an application or plan.  ED also states that LEAs should engage in that consultation prior to making any major decisions regarding the application or plans for a given program.  Furthermore, LEAs must submit documentation to the State educational agency affirming that they consulted with local tribal officials.  

Finally, the guidance says that LEAs may fulfill tribal involvement requirements contained in other parts of the law in combination with the tribal consultation requirements found in Section 8538 by hosting one event.  In addition, LEAs that contain more than one tribe may consult all tribes together, and multiple LEAs can also jointly consult a tribe that has students enrolled in more than one LEA. 

The tribal consultation guidance is available here. 

Author: KSC

More Guidance on ESSA – This Time on Schoolwide

The U.S. Department of Education (ED) released yet another guidance document this week on the implementation of the Every Student Succeeds Act (ESSA).  This new document covers schoolwide programs under Title I, updating and replacing guidance issued in June of 2015.  

The updated schoolwide guidance bears a close resemblance to the earlier version, largely updating references and adding citations to the Elementary and Secondary Education Act as amended by ESSA.  ED notes that schoolwide programs may be operated in Title I schools with 40% or more of their students living in poverty, or in Title I schools that receive a waiver from the State to operate a program regardless of student poverty.  The guidance also points out that although School Improvement Grants (SIG) are no longer authorized under ESSA, Congress provided funding for the program in fiscal years 2015 and 2016, and therefore schools may continue to receive funds under SIG for several years to come.

In order to grant a waiver of the 40% threshold, the guidance says, a State “must take into account how a schoolwide program will best serve the needs of the students in the school in improving academic achievement, and other factors.”  ED also encourages States to “establish a process, informed through feedback from the public, and criteria to ensure that schools receiving a waiver will operate a schoolwide program in a way that improves the achievement of students in the school who would otherwise be eligible to receive Title I services through a targeted assistance program.”

The guidance adds new detail to the required components of a schoolwide plan, discussing standards for engaging with stakeholders in the needs assessment and reviewing the items which must be included in a comprehensive schoolwide plan.  ED’s list of examples of how to use funds in a schoolwide program includes advanced coursework like AP and IB or concurrent enrollment programs, as well as career and technical education, family and community engagement, and devices and software, including accessible devices for students with disabilities.  

References to supplement, not supplant rules and using federal funds to supplement school reform have been removed in this document, most likely because regulations surrounding the amended supplement, not supplant provision in Title I are highly controversial and have yet to be finalized.  ED says it will issue more information regarding this requirement “at a later date.”

The new schoolwide guidance is here.
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