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Legislation and Guidance
ED Says ESSA Fiscal Guidance Forthcoming  
In a letter sent to Chief State School Officers on Monday, the U.S. Department of Education (ED) announced plans to issue additional non-regulatory guidance for the Every Student Succeeds Act (ESSA) by the end of the calendar year.  ED recently published a number of guidance documents on ESSA implementation, including guidance on English learners, Title II teacher quality initiatives, and schoolwide programs.  

While those guidance documents previously issued by ED focus more on programmatic questions, ED says upcoming guidance will turn toward addressing fiscal topics that States and districts may have questions about.  Specifically, ED plans to issue guidance regarding equitable services, maintenance of effort, within-district Title IA allocations, within-State Title IA and Title IIA allocations, and transferability.  ED has also said it plans to issue one more piece of programmatic guidance, this time focusing on Title IV.
ED reminds States and districts that any questions regarding ESSA implementation, including questions about this upcoming guidance, can be sent to ESSA.questions@ed.gov. 

Author: KSC

News
Texas Ordered to Drop Special Ed Enrollment Targets
The U.S. Department of Education (ED) ordered the State of Texas on Monday to eliminate its special education enrollment target unless it can prove that it has not kept children with disabilities from getting services.  ED gave State officials a month to either provide the evidence or outline a plan to end so-called "PBMAS Indicator 10," which supposedly penalizes school districts that give specialized education to more than 8.5 percent of students.  This issue caught national attention after the Houston Chronicle published an article accusing the State from keeping thousands of students from necessary special education programs.  

According to the scathing report filed by the Houston Chronicle, the Texas Education Agency (TEA) implemented the 8.5 percent benchmark without consulting the Texas Legislature, State Board of Education, or the federal government.  Under this policy, TEA has required some school districts that offer special education services to more than 8.5 percent of students to create "Corrective Action Plans," and schools have responded to the policy by making special education much harder to access, according to the Chronicle’s investigation.

In a letter to the State, acting Assistant Secretary for Special Education Sue Swenson said it “appears that the State's approach to monitoring local educational agency compliance under the PBMAS Indicator 10 may be resulting in districts' failure to identify and evaluate all students suspected of having a disability and who need special education."  Within 30 days, Texas must submit a letter to ED with several steps it will take to address the Houston Chronicle's report.  Those steps must include:

· Discontinuing the use of any cap, unless the State can prove that it did not result in children being denied for services who qualified for them;

· Ensuring that districts identify, locate and evaluate all children suspected of having a disability;

· Determining which districts might have discouraged or refused to act on special education referrals, and how those districts will remedy those past practices; and

· Informing all districts that they may not deny or delay referrals in order to meet the 8.5 percent standard.

Swenson warned TEA that depending on how the State responds to ED’s letter, the agency "will determine whether additional monitoring activities or other administrative enforcement or corrective actions are necessary."  TEA denies that children with disabilities have been kept out of special education but has promised to review the issue.

This issue is coming to a head at a critical juncture for States trying to determine how to include special education in their revised assessment systems.  Under the Every Student Succeeds Act (ESSA), which goes into effect in the 2017-2018 school year, States are required to provide the same assessments to nearly all public school students, including special education students.  While States can use an alternative assessment for some students, those assessments can only be used to test the 1 percent of students in the State with the most significant cognitive disabilities.  This limitation provides an interesting counterpoint to the Texas case – in this situation, ED is prohibiting the State from setting a cap on services, while under ESSA the State is limited in its ability to provide the assessments it may believe appropriate.  States have less than a year to determine how assessments will be administered under ESSA, while also ensuring those students with disabilities are placed in the appropriate educational programs.

Resources:
Brian M. Rosenthal, “Feds Order Texas to Comply with Special Ed Laws,” Houston Chronicle, October 3, 2016.

Christina Samuels, “Ed. Dept. Seeks to Halt Texas' Special Education Enrollment Benchmark,” Education Week: On Special Education, October 4, 2016.
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Reports
OIG Audit Finds Big Problems in Charter Oversight, Internal Controls 
An audit issued this week by the U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) takes charter schools and management organizations to task for a number of fiscal management issues.  The audit notes that the level of independence an individual school has from a charter management organization (CMO) may vary, but that in some instances the groups are so closely tied together that it could lead to conflicts of interest and improper fiscal practices.  These ties, OIG says, increase the potential for fraud, waste, and abuse.

Charter management organizations are controversial in many States.  Having networks can enable rapid growth and can streamline administrative tasks and oversight for schools with more than one school site.  But there are also many concerns raised about the involvement of CMOs, and many cases where for-profit organizations have made significant profits while the schools they serve or control often struggle to meet students’ basic needs.  

Over the course of its investigation, OIG examined 33 schools in six States as well as federal monitoring practices at ED.  It found several examples of conflicts of interest, related-party transactions, and insufficient segregation of duties, among other internal controls issues, in 22 of the 33 schools examined.  These conflicts, OIG says, pose risks to federal programs, including fraud, waste, and abuse, as well as a lack of accountability over federal funds, and a lack of assurance that federal programs are being implemented according to requirements.

Many States have not updated their State and local rules to reflect the requirements of the Uniform Grants Guidance, OIG found, and many State conflict of interest rules are not clear in their applicability to charter schools or management organizations.  But there were also many potential violations – at 8 schools, OIG identified nearly a dozen potential conflicts of interest.  In one State, the same individuals were both on the school board and part of the CMO, and the same individuals signed one particular management contract on behalf of both the charter school and the CMO.  In another State, one individual was part of both the charter school and CMO boards and provided legal services to the school – and failed to recuse himself on a vote regarding his own services.  

OIG also points to a lack of accountability over public funds.  In one State, the CMO was responsible for all expenditures at the schools it managed, and its contracts required the schools to remit all federal, State, and local funds to the CMO.  By contract, the CMO was then allowed to retain all charter school funds not spent at the end of the year as its management fee.  And in another State, a married couple who owned a CMO diverted over $400,000 in local, State, and federal funds for personal use (including a vacation cruise).  

In addition, OIG says that ED does not have sufficient procedures or practices in place for monitoring charters and CMOs at either the federal or the State level.  The audit says that this is in large part because ED “did not believe the risk to be materially different” from those posed by other grantees.  The audit also found that there was no assurance SEAs were adequately monitoring the risks either.  However, OIG asserts, “[g]iven the internal control weaknesses, substantiated cases of fraud, and limited State and local audit work discussed above, we determined that the unique attributes of the relationships between charter schools and CMOs can result in a significant risk to federal and public funds.  Oversight entities at the federal, State, and local level have a shared responsibility of protecting funds that are awarded to charter schools.”

OIG recommends that ED convene a formal oversight group to assess risks, provide guidance to States, develop modifications to monitoring protocols, and work to ensure that States and districts have adequate controls in place.  OIG also suggests that federal legislation be passed to clearly identify the governance responsibilities of ED and the State with respect to expectations and oversight.

The full audit regarding charter oversight is available here.

Resources:
Andrew Ujifusa, “Audit: Cronyism Between Charters, Management Groups Imperils Federal Aid,” Education Week: Politics K-12, October 5, 2016.
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