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Legislation and Guidance
ED Issues Guidance on New ESSA Block Grant

This morning, the U.S. Department of Education (ED) released non-regulatory guidance for the new block grant under Title IV of the Every Student Succeeds Act (ESSA).  In this guidance document, ED provides key information on the provisions of the new Student Support and Academic Enrichment (SSAE) program, including a discussion of the allowable uses of funds, the role of the State educational agency (SEA), fiscal responsibilities, and the local application requirements.  In addition, the guidance provides examples of several innovative activities that demonstrate allowable uses of funds under the SSAE program.

The SSAE program is intended increase the capacity of SEAs, local educational agencies (LEAs), schools, and local communities to: 

· Provide all students with access to a well-rounded education;

· Improve school conditions for student learning; and

· Improve the use of technology in order to improve the academic achievement and digital literacy of all students. 

The SSAE program provides SEAs, LEAs, and schools with the flexibility to tailor investments based on the needs of their unique student populations.  Where possible, ED encourages coordination and integration of the SSAE program with activities authorized under other sections of the law, as well as other federal programs to improve outcomes for students.  In the guidance, ED notes that ensuring all students have access to a holistic well-rounded education is central to the shared work across programs in ESSA.  

LEAs or a consortium of LEAs may apply for SSAE program funds and must prioritize the distribution of funds to schools based on one or more of several factors, including schools that:

· Are among those with the greatest needs, as determined by the LEA;

· Have the highest numbers of students from low-income families;

· Are identified for comprehensive support and improvement under Title I, Part A of ESSA;

· Are implementing targeted support and improvement plans under Title I, Part A of ESSA; or 

· Are identified as a persistently dangerous public school under section 8532 of ESSA. 

For the most part, the guidance simply restates the statutory requirements, but there are a few key questions and answers that do provide additional insight.  For example, the guidance reiterates the requirement that for those recipients that receive $30,000 or more, at least 20 percent must be spent on activities leading to a well-rounded education, at least 20 percent must be spent on activities to support safe and healthy students, and some portion of funds must be spent on integrating technology.  However, the guidance notes that some activities could be used to satisfy more than one requirement.  If an activity can be used to satisfy both the well-rounded education and safe and healthy expenditure requirements, the LEA should explain in its application how the activity fits in more than one content area.  The SEA will ultimately approve or disapprove the activity through its application approval process consistent with relevant statutory application requirements.

Furthermore, the guidance states that the expenditure requirements regarding use of funds in the three SSAE program content areas apply only at the LEA level.  In meeting these requirements, an LEA has flexibility in determining the amount of funds to distribute to a school and for which activities, provided its determinations are consistent with its needs assessment and school prioritization.  An LEA might, for example, use 20 percent of its funds for an arts program in only two of its elementary schools and use 40 percent of its funds for a district-wide school climate program, consistent with its assurance to prioritize schools most in need.  If multiple LEAs apply as a consortium, the expenditure requirements only apply to the consortium as a whole.  Each LEA in a consortium is not required to meet the expenditure requirements individually with respect to its allocation. 

In regards to the portion of funds used on integrating technology, the guidance clarifies that at least 85 percent of the educational technology funds must be used to support professional learning to enable the effective use of educational technology.  Recipients may not spend more than 15 percent of funding in this section on devices, equipment, software applications, platforms, digital instructional resources and/or other one-time IT purchases.  

The guidance contains additional examples of allowable use of funds, and various other provisions, including local applications and fiscal requirements.  Through this guidance ED provides resources and tools and also spotlights examples of innovative strategies to support the effective implementation of the SSAE program.  Local leaders are encouraged to consider how other federal, State, and local funds may be leveraged across programs to maximize the impact of the programs and services that can be provided under the SSAE program to generate added value and improve outcomes for students.  Additionally, SEAs, LEAs, and schools should thoughtfully consider how partnerships with organizations such as nonprofits, institutions of higher education, museums, and community organizations might help leverage limited resources.  Any interested parties with questions on the SSAE program and non-regulatory guidance are encouraged to contact David Esquith, ED’s Director of the Office of Safe and Healthy Students, at David.Esquith@ed.gov. 

Author: SAS

New Guidance on Early Education under ESSA  
The U.S. Department of Education (ED) released guidance yesterday regarding the use of federal funds to support early learning under the Every Student Succeeds Act (ESSA).  Among the biggest policy changes in ESSA was the ability to use more funds for early childhood education – a pet priority of Senator Patty Murray (D-WA), one of the bill’s key drafters.  ESSA provides opportunities for State and local educational agencies (SEAs and LEAs) to use federal funds to offer or expand early learning programs through a number of funding streams.  This new guidance describes which funds States and LEAs may use toward supporting their early learning programs, as well as the new preschool grant program.

The guidance notes that a Title I LEA or school may use Title I funds to offer a preschool program that is carried out by the school or operated by the LEA in all or part of the district.  In addition, an LEA or school may use Title I funds to improve or expand other early childhood programs such as Head Start, State-offered preschool, or community-based early learning programs, as well as for professional development for early childhood staff, minor building modifications to make room for Title I preschool programs, and health and nutrition services for Title I preschool programs.  Schools and LEAs are reminded that preschool programs operated using Title I funds must adhere to the same requirements that apply to all Title I programs, including eligibility standards.  

In addition, as part of their State and local plans, SEAs and LEAs are required to coordinate with early childhood programs.  Further, ED notes that LEAs receiving Title I funds must coordinate with local Head Start programs regardless of whether the LEA plans to operate an early childhood program of its own.  That required coordination includes crafting agreements with Head Start programs in order to manage curricula alignment, data reporting and sharing, and transition activities for students moving from Head Start into public school.  In addition, a new provision under ESSA requires LEAs and SEAs to include the number and percentage of students enrolled in preschool programs on their report cards.  ED says it plans to provide further guidance on those new data requirements.  

ED also provides additional information on the Preschool Development Grant program, which was first authorized in 2014 and is jointly administered by ED and the Department of Health and Human Services.  The competitive grant program will offer two types of grants: 1) initial grants, which will allow States to assess the quality and availability of their current early learning programs as well as facilitate collaboration and coordination with existing federal, State, and local early learning programs; and 2) renewal grants, which will be awarded to States that have received an initial grant to be used toward expanding and improving early learning programs.   

Regarding charter schools, the guidance clarifies that ESSA modifies the definition of charter schools under the Charter Schools Program to include schools offering early childhood learning programs.  Therefore, funds available through the Charter Schools Program in Title IV of ESSA may be used to support early learning programs in charter schools as long as the schools also operate an elementary or secondary program. 

States and LEAs may also use ESSA funding streams directed to special populations, including homeless students, children in foster care, migratory children, English learners, immigrant students, American Indians, Alaska Natives, and Native Hawaiians, to support early learning.  The McKinney-Vento Homeless Assistance Act, which was amended by ESSA, includes a number of new provisions that require States and LEAs to ensure homeless students receive the same educational opportunities, including preschool education, if offered, as non-homeless students.  In addition, LEAs operating public preschool programs must follow the same school-of-origin guidelines for foster students that apply to K-12 education.  

Finally, States and LEAs can use funds under Title I, Title II, and Title III of ESSA for a range of professional development activities related to early education.  Title III funds, for instance, can be used for professional development for teachers of English learners, including preschool teachers.  

The guidance on early learning under ESSA is available here. 
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Clarifications Regarding Indirect Cost Negotiations
During the Association of Educational Federal Finance Administrators (AEFFA) conference this week, the Director of the Indirect Cost Group at the U.S. Department of Education (ED), Frances Outland, presented on indirect cost negotiations between State educational agencies (SEAs) and subrecipients.  The Uniform Grant Guidance emphasizes the responsibility of the pass-through entity, such as SEAs, to accept or negotiate a subrecipient indirect cost rate.  If a subrecipient without an indirect cost rate negotiates with the SEA, Outland stated that SEAs may permit subrecipients to use a temporary rate of 10 percent budgeted direct salaries and wages while the subrecipient develops its rate proposal.  The rate proposal must be submitted to the SEA within 90 days of the grant award notification.  Outland further clarified that the temporary rate may be applied to programs with non-supplanting provisions, which require “restricted” indirect cost rates.

 

While the Secretary of Education has long-had the authority to provide temporary rates under Education Department General Administrative Regulation (EDGAR) 75.560, Outland stated that SEAs may also provide these temporary rates to eligible subrecipients.  This is the first guidance we’ve seen from ED extending this authority to SEAs.
 

In addition, ED’s Indirect Cost Group has developed a new, standardized template for State indirect cost rate negotiations with ED.  These templates are expected to be posted on ED’s website by the end of the month (next week).  Outland indicated that States are encouraged to try to use the template for this year’s rate negotiation.  Outland also indicated that ED is beginning work on templates for SEAs to use in rate negotiations with LEAs. SEAs are required to negotiate indirect costs with LEAs in accordance with a plan approved by ED; however, SEA negotiations with other subrecipients, such as post-secondary institutions and nonprofits, are not covered by this approved plan. Outland did not provide a timeframe in which the SEA-LEA negotiation template may be ready.
 

Finally, Outland addressed AEFFA’s time and effort flexibility submission.  In June 2016, AEFFA, in coordination with Brustein & Manasevit, proposed several options on documenting time and effort in accordance with the added flexibility provided under the Uniform Grant Guidance.  For example, the proposal suggested completing time and effort documentation less frequently (annual certifications and/or quarterly personnel activity reports), using a proxy other than time to allocate salaries, and relying on position coding with controls in place to reflect mid-year adjustments.  The proposed time and effort documentation options were submitted to ED’s Indirect Cost Group.  Outland indicated that a working group within ED reviewed the submission and drafted a response that is currently under review by senior management.  Accordingly, she hopes to provide a formal response to the requested flexibilities soon.
Author: BLG
News
Obama Administration Wins Preliminary Victory for Transgender Students
While lawsuits regarding the Obama Administration’s interpretation of Title IX and transgender student rights continue to playout in jurisdictions throughout the country, a magistrate in one of those cases has issued a preliminary victory to the Administration. 

United States Magistrate Judge Jeffery T. Gilbert from the U.S. District Court for the Northern District of Illinois Eastern Division issued a report and recommendation to reject a motion for preliminary injunction in the matter Students and Parents for Privacy v. U.S. Department of Education.  A group of parents and students filed the motion seeking to reverse their school district’s policy on permitting transgender students to use the restroom consistent with their gender identity and to block the U.S. Department of Education (ED) from requiring otherwise.  In the recommendation, the magistrate found that the group does not have a likelihood of success on its claim that ED’s policy regarding Title IX protections for transgender students violates the Administrative Procedure Act, and further that “high school students do not have a fundamental constitutional right not to share restrooms or locker rooms with transgender students whose sex assigned at birth is different than theirs.”  While it is within the U.S. district judge’s authority to reject the magistrate’s recommendation, it would be unusual to do so. 

This recommendation, if adopted, will add to a growing list of mixed preliminary decisions on this issue across the country.  In April, when considering a motion for preliminary injunction, the U.S. Court of Appeals for the Fourth Circuit found that ED’s interpretation of Title IX as it relates to restroom access by transgender students is entitled to deference.  However, the Supreme Court subsequently stayed this ruling pending its decision whether to hear the case.  Further, in August, a U.S. district court in Texas granted a preliminary injunction blocking the Administration from enforcing its policy pending a final determination on the merits of the case.  On Tuesday, a clarification was issued in that case stating the preliminary injunction applied nationwide.  However, on Thursday the Administration filed a notice of appeal to the U.S. Court of Appeals for the Fifth Circuit in New Orleans indicating its intent to appeal the injunction.  Brustein & Manasevit will continue to monitor these cases and provide updates in the Federal Update. 

Resources:

Josh Gerstein, “Feds Win Round in Legal Fight Over Obama Transgender Bathroom Policy,” Politico, October 18, 2016. 

Mark Walsh, “U.S. Judges Issue New, Conflicting Opinions on School Transgender Rights,” Education Week: School Law Blog, October 20, 2016.
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Lawsuit Alleges Schools Failed to Address Needs of Flint Students

A lawsuit filed Tuesday in federal district court in Michigan alleges that the public schools of Flint are not meeting their obligation to screen lead-exposed children for disabilities and provide services or interventions.  The suit also alleges that the State has failed to provide the city’s schools with the funding they need to provide those services.  

There are 30,000 children in Flint who may have been exposed to high amounts of lead, a recognized neurotoxin, through use of the city’s public water supply.  About 8,000 of those students are under the age of five, making them particularly vulnerable to the effects of lead.  

The suit was filed on behalf of Flint students by the American Civil Liberties Union of Michigan, the Education Law Center, and the law firm White & Case.  It seeks a class action certification for all Flint students who may be eligible for special education services.  It also blames the city for years of sub-par special education services.  The plaintiffs are asking the court to order universal preschool for all three- to five-year-olds; enhanced screening of all Flint children to determine their physical, social, emotional, and behavioral needs; training for teachers in positive behavioral interventions; and testing of drinking water in all Flint schools.  They have requested an independent advisory board be convened to lay out a comprehensive plan for addressing students’ needs in the aftermath of lead exposure, and a special monitor to oversee that plan over the next seven years.  They also asked for a comprehensive review of all individualized education plans for children currently identified for special education to ensure their needs are being met.

“For the children of Flint, education is the antidote to the public health crisis they have endured,” says the complaint.  “For the thousands of Flint children exposed to lead, their schools must afford them the opportunity to become productive citizens and contributing members of the community, the opportunity they deserve and are entitled to.”

Resources:

Emma Brown, “Lawsuit Alleges Flint Schools are Failing to Provide Services to Lead-Poisoned Children,” Washington Post, October 18, 2016.
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NAACP Calls for Ban on New Charter Schools

The National Association for the Advancement of Colored People (NAACP) adopted a proposal at its national meeting Saturday which stated the organization’s opposition to any new charter schools, citing concerns over disciplinary practices and segregation, among others. 
The organization has said that despite these issues, it is committed to ending problematic disciplinary and admissions practices.  African-American students make up a significant share of enrollment in charter schools, and are the dominant student population in some areas.

Other organizations criticized the NAACP’s position.  "Banning new charter schools will only widen the achievement gap for Black children by reducing the number of high-quality options available and increasing the number of names on existing waiting lists," said Jacqueline Cooper, the president of the Black Alliance for Educational Options in a statement.  "Low-income and working-class Black families deserve more choice, not less."

Still, the NAACP’s opposition to new charter schools represents a blow to the charter school movement, which has promoted charter schools as a driver of equity and opportunity, especially for minority students.

Resources:
Arianna Prothero, “NAACP Officially Calls for a Ban on New Charter Schools,” Education Week: Charters and Choice Blog, October 15, 2016.
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Reports
State and Local Education Spending Increases Slightly  
A recent report from the National Center for Education Statistics shows a slight increase in education spending nationally from fiscal years 2013 to 2014.  The increase in spending comes from State and local sources, as federal education spending has decreased in recent years due to the 2009 recession. 

National education spending, including State, local, and federal dollars, totaled $623 billion in fiscal year 2014 and the average amount spent per pupil was $11,066 – a 1.2 percent increase from the previous fiscal year.  The slight growth in per-pupil spending reverses a trend seen since school year 2008-09 in which per-pupil spending consistently fell.  The District of Columbia spends the most on each of its students at $20,577, while Utah has the lowest per-pupil spending amount at $6,546.  

In addition, while State spending on education rose by 3.9 percent for fiscal year 2014, federal education funding decreased by the same percentage.  Local spending saw a modest rise of 0.5 percent.  Overall, State and local governments provided 91.3 percent of all education funding, while the federal government contributed 8.7 percent, or $54.5 billion. 

The full report on education spending for fiscal year 2014 is available here. 

Resources:

Andrew Ujifusa, “National School Spending Inches Up to $623 Billion, Says Recent Federal Data,” Education Week: Politics K-12, October 19, 2016. 

Author: KSC
New Report Focuses on Student Debt Levels

The Institute for College Access & Success (TICAS) recently released its eleventh annual report on the student loan debt of recent graduates from four-year colleges, documenting the rise in student loan debt and debt variations among States as well as colleges.  The report, “Student Debt and the Class of 2015,” focuses on mostly public non-profit institutions of higher education (IHEs).  The report includes policy recommendations to address rising student debt and reduce debt burdens, including collecting more comprehensive college-level data.

 

Nationally, about 68 percent of college seniors who graduated from public and private nonprofit colleges in 2015 had student loan debt.  These borrowers owed an average of $30,100, up four percent from the 2014 average of $28,950.  At the college level, average debt at graduation ranged from $3,000 to $53,000.  State averages for debt at graduation ranged from a low of $18,850 to a high of $36,100.  In 12 States, average debt was more than $30,000.  High-debt States remain concentrated in the Northeast and Midwest, and low-debt States are mainly in the West.  About 19 percent of the Class of 2015’s debt nationally was comprised of nonfederal loans, which provide fewer consumer protections and repayment options and are typically more costly than federal loans.  While most nonfederal loans are offered by banks, some States also have loan programs designed for college students.

 

While this report focused on non-profit institutions, TICAS also highlighted the fact that much of the national student loan debt comes from the for-profit sector.  The most recent nationally representative data are for 2012 graduates, and they show that the vast majority from for-profit four-year colleges (88 percent) took out student loans.  These students graduated with an average of $39,950 in debt, 43 percent more than 2012 graduates from other types of four-year colleges. 

 

The TICAS report offers a number of recommendations for stemming the tide on rising student debt.  First, the report suggests reducing the need to borrow by increasing Pell Grants and encouraging greater State investment in the higher education systems.  The report also suggests ways to keep loan payments manageable, such as simplifying and improving income-driven repayment, making it easier for borrowers to keep making income-based payments, and improving student loan servicing.  TICAS also calls for more data from the higher education sector, greater accountability for colleges, and reducing risky private lending.

 

While college affordability has been one of the few education topics to receive attention in the 2016 election cycle, real reform will likely have to wait until the next Congress attempts to reauthorize the Higher Education Act.  The exact contents of the reauthorized law, as well as the chances of passage, will hinge on who has the majority in Congress and how well that majority can work with the new administration.
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OIG Reports on Management Challenges

The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) released a report this week outlining its expected management challenges for the upcoming fiscal year.  Although OIG notes that ED made some progress in the identified areas, the five challenges identified for fiscal year (FY 2017) remain unchanged from the challenges OIG reported on for FY 2016.  ED’s five key areas of challenge include improper payments, information technology (IT) security, oversight and monitoring, data quality and reporting, IT system development and implementation.
OIG reports that improper payments, particularly within the Federal Pell Grant and Direct Loan programs, remain a significant issue for ED.  ED noted that it implemented an internal control framework to prevent improper payments and established working groups to address inaccuracies identified in its improper payment estimation methodology for federal loan programs.  OIG states that while ED has made improvement in this area, it needs to identify the root causes for high rates of improper payments, including ensuring recipients that deliver payments on behalf of ED have strong internal controls. 

OIG finds that ED continues to have weak IT security, placing a significant amount of personal information at risk, despite taking corrective actions.  ED has worked to strengthen its ability to: respond to a cyber security attack; better identify vulnerabilities in its IT infrastructure; expand its partnership with the Department of Homeland Security; provide additional awareness training to employees; and enhance security measures for employees that have access to personal information.  

In addition, ED reportedly faces challenges in its oversight and monitoring of Elementary and Secondary Education Act (ESEA) and Individuals with Disabilities Education Act (IDEA) grantees, as well as participants in the Student Financial Assistance (SFA) program.  The expansion of distance education programs has made SFA oversight more difficult due to minimal face-to-face interaction between students and school officials, which causes difficulty in verifying student identity and academic attendance.  ED opened an enforcement office within the Office of Federal Student Aid in order to more efficiently respond to allegations of SFA fraud and abuse; enhance oversight of contracts, loan servicing activities, and schools; expand Clery Act and borrower defense work; increase capacity to provide sufficient Title IV enforcement; and provide additional training to staff on distance education program financial aid requirements.  OIG finds oversight and monitoring challenges involving ESEA and IDEA grantees as well, including local educational agency (LEA) fiscal control issues, State educational agency (SEA) control issues, fraud committed by LEA and charter school officials, and internal control weaknesses in ED’s oversight process.  In response, ED has provided training for staff, issued fiscal guidance, and offered technical assistance, but OIG notes that there is still progress to be made, which it says could include using the single audit process and updates to the Uniform Grant Guidance to improve monitoring efforts. 

OIG also finds weaknesses in data reporting and quality at ED, specifically regarding accuracy and reliability with program performance and academic assessment data.  ED has worked with SEAs to improve controls over data and has worked to raise awareness about data quality issues with grantees, among other actions.  OIG states that ED needs to improve its oversight and monitoring of grantees regarding their controls over data and continue to provide technical assistance on this issue.
Finally, OIG identifies IT system development and implementation as a key management challenge for ED.  OIG notes that ED has found this to be a challenge in part due to declining staffing levels and that ED’s weaknesses in oversight of system development may have led to improper payments.  In addition to executing its Federal Information Technology Acquisition Reform Act (FITARA) implementation plan, ED has developed a Lifecycle Management Methodology at FSA, conducted Independent Validation and Verification of a high-risk system, and established a formal contract monitoring plan, but OIG recommends that ED continue to monitor contractor performance to be sure system weaknesses are addressed and ensure that the FSA Lifecycle Management Methodology and FITARA requirements are implemented. 
The report on ED’s FY 2017 Management Challenges is available here.
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