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Legislation and Guidance
Organizations, Senators Weigh in on Supplement, not Supplant Draft 
As the deadline for filing comments on the proposed supplement, not supplant regulations pursuant to the Every Student Succeeds Act (ESSA) and issued by the U.S. Department of Education (ED) draws to a close, a number of national organizations have released their comments on the draft.  

The Council of Chief State School Officers (CCSSO) has proposed its own version of the regulations.  Under CCSSO’s proposal, districts would not have to choose from one of four methodologies for compliance.  Instead, districts would have to make public their means of distributing the funding, as well as show that they are actually allocating funds according to that methodology.  However, they would not be required to distribute funds to schools according to Title I status.  

CCSSO also identifies some issues with ED’s proposed methodologies.  The weighted student formula option, it says, is defined too narrowly for even those States that currently use a similar formula; the combined personnel and non-personnel expenditure method is too vague and raises more questions than it answers – for example, how to account for capital expenditures; and the option to equalize spending is also overly vague in defining which students should be targeted.  While ED’s proposal offers States the option of creating their own methodology for compliance, CCSSO says that would present too much of a burden for State departments of education.  

AASA, the School Superintendents Association, also submitted comments expressing concern about the tenor of the proposed regulations.  The provision, AASA wrote, “should not be an opportunity for USED to exert unprecedented influence over the more than 90 percent of K-12 funding generated by state and local districts.”  The organization highlighted a number of negative consequences of the proposed rule, including last-minute reshuffling of staff, cutting programs that have cost variability because of the lack of ability to plan, and undermining support for future levies of bonds.  

Like their colleagues, members of the National Title I Association say the proposed regulations go too far in directing how districts spend non-federal funds.  They also call the proposed methodologies overly restrictive and say they do not take into account local educational agency (LEA) needs, especially physical maintenance of school buildings.  In addition, the Association expresses concern about the potential impact on teacher assignments, saying ED strays too close to amending the comparability requirement through regulation.  In their comments, the group suggests that ED adopt its proposed methodologies as “best practices” and create an exception for capital expenditures and LEA teacher assignments in order to ensure flexibility.  

Adding to the chorus, late this week a bipartisan group of 10 Senators sent a letter to President Obama asking him to rein in Secretary of Education John King, saying that ED is overreaching into matters that Congress intended to be the province of States and school districts.  The letter, signed by Senate Committee Chairman Lamar Alexander (R-TN) and several colleagues urges the President to “[m]ake certain that the Department of Education regulations stay within the statutory text.”

Notably absent from the letter is the signature of Patty Murray (D-WA), the top Democrat on the Senate Committee with jurisdiction over education and a key architect of ESSA.  In a statement provided to the Washington Post, Murray said that Congress “delicately worked to develop a balanced law that increased state and local flexibility when it comes to decision-making on how to run education systems, while also including federal guardrails to ensure that all children have access to high-quality education” but that the proposed regulations are “within the spirit of ESSA and the congressional intent.”

There are nearly 2,000 comments on the proposed regulation as of this date; ED has said previously that it wants to publish final regulations before the end of the calendar year.   

CCSSO’s comments are available here; comments from AASA are here.  Comments from the National Title I Association are available through the Federal Register here.  The Senators’ letter on the regulations is here.  

Resources: Emma Brown, “Bipartisan group of senators asks Obama to rein in Education Department proposals,” Washington Post, November 3, 2016.

Author: JCM

News
SCOTUS to Hear Case on Transgender Student Rights
Last Friday, the U.S. Supreme Court granted certiorari on the appeal of a case regarding the right of a transgender student to use the restroom that corresponds to his gender identity.  The case, Gloucester County School Board v. G.G., marks the first time the Court will be weighing in on this matter which has become a contentious political issue in recent months. 

The questions in this case stem from a policy passed by the Gloucester County School Board in 2014 requiring students to use the restroom that corresponds to their biological sex.  The enactment of the new policy was spurred by complaints from students and their parents about a transgender male student using the men’s restroom at the local high school.  The student in question ultimately sued the school board, prompting a legal battle in federal court. 
According to the U.S. Department of Education (ED), Title IX of the Education Amendments of 1972 – the law that prohibits sex discrimination in federally-funded schools – also protects students from discrimination based on their gender identity.  In April, the U.S. Court of Appeals for the 4th Circuit ruled on the case brought by the Gloucester County student, determining that ED’s Title IX interpretation should be given deference when considering whether a student has the right to use the restroom corresponding to his or her gender identity.  The Gloucester County School Board appealed the 4th Circuit’s decision to the U.S. Supreme Court earlier this year, and in August the Court granted a stay that allows the school board to continue to enforce its restroom policy until a final decision is made in the case.  
The questions to be considered in this case could lead to a decision that reaches beyond how to interpret Title IX.  The Court’s ruling could have broader-reaching implications regarding judicial deference to an agency’s interpretation of its regulation.  ED provided its initial interpretation of Title IX in an unpublished letter written by an ED official in January 2015 in response to the Gloucester County student’s original complaint against the school district’s restroom policy.  That letter served as the basis for the 4th Circuit’s ruling in April of this year; ED and the Department of Justice did not release their joint guidance on transgender students until the following month. The application of that official guidance was suspended by a federal court earlier this year as a long line of cases over ED’s interpretation of Title IX – including one which involves several States suing the federal government – are resolved.  
The Court is expected to hold arguments on the Gloucester County case early next year.

Resources:
Mark Walsh, “Supreme Court to Weigh Transgender Rights, Education Department Authority,” Education Week: School Law Blog, October 28, 2016.

Author: KSC

Secretary King Focuses on Access to Quality Preschool 
As his term nears its end, Secretary of Education John King is making sure that debate over public education centers on equity.  Based on statements released before his address to the University of Virginia's Curry School of Education Wednesday, King plans to focus on expanding access to high quality preschool programs.  

"Access to a low-quality program is no access at all," King said in his prepared remarks.  "It's a false promise.  It's a missed opportunity.  Well-off parents can pay to send their children to programs of the highest quality.  If we don't provide children of lower- and middle-income families with access to quality programs, our work is doing nothing to reduce inequity in our society."  King’s remarks also highlighted the Obama Administration's Race to the Top Early Learning grants, which have encouraged states to use a "quality rating tool" so parents can better understand whether the programs they are selecting will benefit their children.  The number of States using a quality rating tool jumped from 17 to 40 during the President’s term in office.

To focus on ways to improve program quality, King suggested ensuring teachers are warm, nurturing, and can help students build their language skills, as well as making sure the environment is diverse and exposes children to peers from all different backgrounds.  King also encouraged adequate salaries for early education instructors.  Many preschool teachers take on second jobs to supplement their income, which can impact their focus on the students they serve.  While the federal government can work on program funding, teacher salaries remain a local decision.

While early-childhood education is an area that both presidential candidates have said they want to address, details have been sparse from both camps.  Hillary Clinton wants to partner with States to move towards universal pre-kindergarten while Donald Trump wants to offer paid maternity leave to mothers who don't have it through their employer, as well as expand tax credits to help parents cover the cost of childcare.  However, the details of how these changes would be accomplished, much less paid for, have not made it into the stump speeches and rallies for either candidate.  Once the new administration takes over, and political appointees are in place, any plans for early education will likely get more attention and additional details could be provided.

Resources:
Alyson Klein, “Secretary John King: Improve the Quality of Early Education, Not Just Access,” Education Week: Politics K-12, November 2, 2016.
Author: SAS
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