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News
Changes in the Cards for Education Under Trump Presidency 
On Tuesday, Donald Trump shocked pollsters, reporters, pundits, and officials in Washington by winning the Electoral College and becoming the President-Elect of the United States.  As Trump’s transition team prepares to take office in January, we are starting to get an idea of how education policy might be effected.

Before the election, Trump surrogates suggested that his Secretary of Education might be someone from outside the education world – he had earlier floated former Presidential Candidate Ben Carson as a possibility.  But surrogate Gerard Robinson, a former Florida chief who has been advising Trump on education issues, could be a candidate for the job as well.  Still, these discussions assume that Trump will keep the U.S. Department of Education (ED) as a cabinet-level agency.  Trump has proposed shrinking the size of government, and could target ED for elimination or consolidation into another office. 
Trump efforts at shrinking the size of the federal government are also likely to result in a reduction in the size of ED’s staff.  This could be accomplished either through a hiring freeze or through outright elimination of some of the agency’s budget and staff.  In addition, many in Washington expect there to be a “brain drain” in federal agencies including ED, as staff resign rather than serve under the President-Elect.  The new administration is also hoping to reduce the size of ED’s Office for Civil Rights (OCR), which the Obama Administration has built up as a key enforcement office, limiting its ability and mandate to focus on State and local policies.  Alongside a reduction in the size of OCR, Trump’s staff and surrogates have promised to rescind the controversial joint guidance on transgender students issued by ED and the Department of Justice, and have suggested they would eliminate requirements to focus on disparate impact of disciplinary policies and procedures.  
Robinson also said the new administration will significantly roll back the federal decision-making role in implementing the Every Student Succeeds Act (ESSA).  He pledged that States would have the flexibility they need to implement their own policies, adding that “this is a great time to be a State chief.”  

The Obama Administration’s proposed regulations on supplement, not supplant and accountability could also be at risk.  While the text and content of ESSA is settled, bipartisan law and unlikely to change, a new administration can easily revise or rescind previous regulations and guidance.  Even if the current administration acts to get final regulations on the books before the new President is sworn in, the subsequent Secretary could choose not to enforce those regulations, or to rewrite them to ensure flexibility for States and districts, which may be more in line with the hands-off Congressional intent espoused by lawmakers like Representative John Kline (R-MN) and Senator Lamar Alexander (R-TN).

While on the campaign trail, Trump pledged to eliminate the Common Core State Standards – a promise whose future Robinson said will be up to the next Secretary.  But with new standards put in place by State agencies and legislatures, it is unlikely big changes are in store there.  Trump also promised to create a $20 billion school choice program which could include funding for private schools, but offered little detail about where that money would come from.  The amount suggests that he would attempt to turn much of ESSA into a block grant, but that is likely a non-starter for members of Congress who just completed the work of passing a bipartisan bill that received wide and optimistic support from members of the education community.  

The President-Elect has also made some statements about deregulating higher education, in line with his plans to reduce federal regulations across the board.  In campaign speeches, he blamed colleges as well as excessive federal regulations for increasing college costs, vowing to hold colleges accountable for increased costs.  

Republicans will also keep control of Congress.  Democrats picked up two seats in the Senate, but not enough to pick up a majority.  With that, Alexander will keep charge of the Senate Committee on Health, Education, Labor, and Pensions.  Who the top Democrat on that committee will be, however, is a matter of discussion.  While Senator Patty Murray (D-WA) easily won reelection, and could resume her post, she is also next in line to be the top Democrat on the powerful Senate Appropriations Committee.  This would leave Bernie Sanders (I-VT) next in line for leadership on the minority side.

Democrats also picked up seats in the House, but again not enough to change party control.  With the retirement of John Kline, the Chairman of the House Committee on Education and the Workforce, Representative Virginia Foxx (R-NC) is most likely to take the gavel.  Like Sanders, Foxx has focused her legislative efforts on higher education, which could be a policy target for the next Congress.

Still, any education legislation is likely to take a backseat to the social and fiscal proposals that will be brought forth by an empowered Republican Congress.  Among the legislative priorities shared by this Congress and the President-Elect are a repeal of the Affordable Care Act, known as Obamacare, reform of entitlements like Social Security and Medicare, revision of trade policies, treaties, and agreements, and changes to tax policy and structure.  Those issues will be the primary focus of a new Congress and controversial and convoluted enough to take all of Congress’ attention over the next two years.

Resources: 
Andrew Ujifusa, “Trump Set to Shift Gears on Civil Rights, ESSA, Says a K-12 Transition-Team Leader,” Education Week: Politics K-12, November 9, 2016.
Andrew Ujifusa, “Republicans Keep Control of Congress, Set to Work with President-Elect Trump,” Education Week: Politics K-12, November 9, 2016.
Scott Jaschik, “Trump Victory Jolts Higher Ed,” Inside Higher Ed, November 9, 2016.
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States Vote on Education Ballot Measures, Schools Chiefs 

As election season came to a close on Tuesday, a number of Americans in States across the country voted on ballot measures related to education, as well as chose who would become the schools chief in their State.  

Five States, including North Carolina, Washington, North Dakota, Montana, and Indiana held elections on Tuesday to determine who would become the top official overseeing the K-12 school system.  Voters in Montana and Indiana elected Republican candidates to office, while North Dakota’s incumbent Kirsten Baesler held onto to her seat.  Longtime North Carolina Superintendent of Public Instruction June Atkinson (D) lost her seat to Republican Mark Johnson, and in Washington, Chris Reykdal was elected to take over the non-partisan schools chief role for retiring incumbent Randy Dorn. 

In addition, Massachusetts, Georgia, and California voters were asked to weigh in on key education ballot measures, including charter school expansion, State intervention in failing schools, and bilingual education. 

The debate in Massachusetts over raising the cap on the number of charter schools the State Board of Education is authorized to approve was overwhelmingly defeated with approximately 62 percent of voters opposing lifting the cap.  The battle over charter school expansion originally started last year with a push to pass legislation that would lift the cap and ultimately gained national attention in the lead up to the election.  Critics of the measure, including teachers’ unions, Senators Elizabeth Warren (D-MA) and Bernie Sanders (I-VT), and Boston Mayor Martin Walsh (D), expressed concern that expanding the State’s charter school sector would take away resources from traditional public schools.  Collectively, campaigns supporting and opposing lifting the cap spent more than $41 million leading up to the election.  

Meanwhile in Georgia, voters had the opportunity to vote in favor of a State constitutional amendment advocated for by Governor Nathan Deal (R) that would have given the State the authority to intervene in failing schools.  The amendment would have provided for the creation of an Opportunity School District, based on similar models in Louisiana and Tennessee, which would consist of up to 20 schools, be run by a superintendent reporting directly to the governor, and would implement school improvement and intervention measures in those schools chosen to be a part of the district.  Opposition to the measure was bipartisan with both Republicans and Democrats labeling the proposal as an attempt to take power and tax dollars away from local school districts.  Some conservative Republicans, as well as members of teachers’ unions and school boards, district administrators, and the State Parent Teacher Association condemned the measure.  In the end, opponents of the amendment were victorious as 60 percent of Georgians voted against the proposed amendment.

Finally, California voters moved to repeal a 1998 law that restricted K-12 students’ access to dual-language immersion education.  Under the old law, students who were not native English speakers were required to be taught in English-only classrooms.  Californians, however, voted overwhelmingly to expand access to bilingual education on Tuesday with 72 percent of voters supporting the elimination of the English-only instruction requirements.  The removal of restrictions on bilingual education will benefit the 1.5 million English-learners in the California K-12 system.  Dual-language immersion has been expanding in schools across the nation as State and education officials have seen the potential benefits of bilingualism for students later in their career. 

Resources:

Arianna Prothero, “Massachusetts Voters Say No to Raising State Cap on Charter Schools,” Education Week: Charters & Choice, November 8, 2016.

Corey Mitchell, “California Voters Repeal Ban on Bilingual Education,” Education Week: Learning the Language, November 8, 2016. 

Denisa R. Superville, “Georgia Voters Shunning State-Run District for Struggling Schools,” Education Week: District Dossier, November 9, 2016. 
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Democrats Call for Year-Round Pell

Congressional Democrats are continuing to call for year-round Pell grants in any final appropriations legislation approved during the lame duck Congress.  The Democrats are joining with various advocacy groups who have been lobbying for preserving Pell funding, and restoring the use of the grants beyond fall and spring semesters at colleges and universities.  Even though a number of Republicans share the same view, finding the money for the Pell expansion is a tall order for a lame duck session with multiple funding priorities.

Appropriators in both the House and Senate are juggling multiple priorities in a government funding bill for fiscal year (FY) 2017.  With less than a month before the current continuing resolution runs out, attempting to set final spending levels while meeting the demands of various interest groups is already a daunting task.  Finding funding offsets for year-round Pell grants would only further complicate matters.  Recently, a coalition of 34 higher education groups, civil rights organizations and left-leaning think tanks signed on to letter calling on Congress to restore year-round Pell Grants, increase the maximum Pell award amount, and extend inflation adjustments.  “Taking money away from Pell Grants would place these key improvements out of reach when a college degree has never been more important or less affordable,” the organizations wrote.

The National College Access Network and the National Association of Student Financial Aid Administrators later sent separate letters to negotiators, urging them to dedicate the $7.8 billion surplus in the Pell Grant program to strengthening the program and restoring year-round funding.  Advocates said the grant is vital to make higher education more affordable and to prevent students from being forced to take out loans to pay for a degree. 

The Obama Administration reached a bipartisan agreement in 2011 to cut year-round Pell Grants in response to funding shortfalls, but now the program has amassed a large surplus, which higher education advocates want to see dedicated to strengthening and expanding it.  Appropriations bills from both the House and Senate moved money from that surplus to other spending items.  While the Senate bill would restore year-round Pell, it was left out of the House version.  Members of both parties in both chambers seem willing to restore the year-round option.  Craig Lindwarm, Director of Congressional and Government Affairs at the Association of Public and Land-grant Universities (APLU), said the group was excited about the strong bipartisan support for restoring year-round Pell.

“This is not a controversial program,” he said.  “It’s definitely time to restore it.  The question is how to do that and how to pay for it.”  APLU is one of several organizations advocating for the program to members of Congress, and presidents of member universities have been active in personally advocating for the importance of the program with lawmakers.  Lindwarm warned that the House funding bill includes a cut to Pell Grant appropriations that would set the program back in coming years.

Certain lawmakers seemed resigned to the fact that at least some of the Pell surplus is likely to be used elsewhere, but a Democratic aide with the House Education and the Workforce Committee said communications from a number of education advocates and Pell supporters could limit the damage.  This gives advocates just a few more weeks of lobbying before the next spending bill is passed, no later than December 9, 2016.

Resources:
Andrew Kreighbaum, “Push for Year-Round Pell,” Inside Higher Ed, November 8, 2016.
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Legislation and Guidance
AFT, Republican Lawmakers Comment on Proposed ESSA Spending Rule
Monday was stakeholders’ last chance to weigh in the U.S. Department of Education’s (ED’s) proposed rule on supplement, not supplant (SNS) under the Every Student Succeeds Act (ESSA).  The proposed regulation has drawn criticism from a number of education organizations, as well as Republican lawmakers.  

A group of 25 Republican lawmakers from both the House and Senate, including Chairmen of the House and Senate Education Committees John Kline (R-MN) and Lamar Alexander (R-TN), recently submitted formal comments on ED’s proposed rule, identifying a number of key areas of concern.  Alexander has been a vocal critic of the proposal since the first draft was released earlier this year during the negotiated rulemaking process, which ultimately failed.  He has condemned the proposed rule, noting that it represents an overreach of ED’s authority and is contrary to the congressional intent of the law.  

In their comments, Republicans reiterate this sentiment, stating that “[t]he NPRM draws broad and inaccurate conclusions about what Congress intended when amending the SNS provision that are not supported by the statutory text and violate clear and unambiguous limitations on the Secretary’s authority.”  Specifically, the lawmakers take issue with the proposed rule’s requirements that local educational agencies (LEAs) must use one of four methodologies to distribute Title I dollars in order to demonstrate compliance with the supplement, not supplant provision.  ESSA prohibits the Secretary from prescribing a specific methodology for distribution of State and local funds, but ED maintains that the proposed rule remains consistent with that provision in ESSA because LEAs are provided multiple options to choose from. 

In addition, the lawmakers note a number of negative consequences that schools and districts would face were the proposed regulation to be implemented, including taking education leaders’ attention away from educating students by requiring them to focus time on meeting burdensome compliance targets, removing the focus regarding staffing decisions away from the needs of students and towards meeting budget requirements, and leading to forced teacher transfers between LEAs if a shuffle of resources to Title I schools is necessary for the LEA to comply with the regulation.  

The American Federation of Teachers (AFT), one of the largest national teachers’ unions, however, interprets the regulation differently regarding forced teacher transfers.  The regulation states that “[n]othing in this section should be construed to require the forced or involuntary transfer of any school personnel.”  Head of the AFT Randi Weingarten says that language from the proposed rule bans forced teacher transfers.  In response to a question asking for clarification on this issue, ED neglects to explicitly state whether the proposal bans forced teacher transfers or not, instead ED reiterates that the proposed regulation does not require forced teacher transfers.  Others in the education field disagree with Weingarten’s interpretation, noting that the language stating forced transfer of school personnel is not required does not mean forced transfers are not allowed.  

The public comment period for the proposed supplement, not supplant rule closed on Monday, and given the impending transfer of party control in the White House, ED will likely aim to finalize this regulation before the end of the year.  However, in their comments, the Republican lawmakers state that “Congress will do everything in its power to ensure that this proposed rule never becomes final,” and it remains unclear whether a Trump administration would seek to scrap the rule altogether.   

The Republican lawmakers’ comments on the proposed SNS regulation are available here. 

Resources:

Andrew Ujifusa, “AFT vs. Everybody? Asking Whether Draft ESSA Rules Ban Forced Teacher Transfers,” Education Week: Politics K-12, November 7, 2016. 
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Georgia Decision on Equitable Offset Likely to Have Lasting Impact
On Friday, November 4th, U.S. Secretary of Education John King released a decision that will likely have a large impact on the resolution of audit findings with the U.S. Department of Education (ED).  The decision, In the Matter of Georgia Department of Education, builds on recent decisions by the Secretary and the U.S. Third Circuit Court of Appeals limiting the use of the equitable offset remedy.  It also clarified the Department’s position as to the statute of limitations in the wake of a ruling by the Third Circuit on the starting date of the limitations period.   

 
Equitable offset is a long-established, judicially created remedy that allows grantees to avoid returning improperly expended federal funds by proving that they were offset by other, allowable expenses not charged to the relevant grant.  Until a recent decision, In re Pennsylvania Department of Education, equitable offset had been permitted without a review of the grantee’s underlying violations, including in cases involving fraud and in audits so egregious the auditee’s grant was terminated.  In Pennsylvania, the Secretary found, for the first time, that the grantee did not merit equitable offset due to the “egregiousness” of the underlying violations.  In issuing this decision, the Secretary named several factors to weigh when determining whether to apply equitable offset, including the scope and pervasiveness of the violation, the grantee’s good faith response, and ED’s arguments against application of the remedy.  Pennsylvania was appealed to the Third Circuit, which deferred to the Secretary’s interpretation.  

In Georgia, the underlying violation related to the manipulation of the State’s 21st Century Community Learning Center’s subgrant competition.  The administrative law judge’s initial decision not only stated that equitable offset was unavailable to Georgia, but, because the remedy was not explicitly authorized by law, it was not a viable defense for any grantee.  While the Secretary’s decision reinforced that equitable offset was generally available for grantees, it also continued the trend started in Pennsylvania and denied equitable offset to Georgia because the underlying violation was fraud.  Though the Secretary noted the State’s response to the violation, which included self-reporting to the State’s auditors and ED, firing the implicated employees, and instituting strengthened internal controls, he held that these actions did not outweigh “the scope and severity of the violation.”  

What lessons can grantees take away from the decisions in Pennsylvania and Georgia?  It’s clear that ED now has almost total control in determining whether the underlying circumstances merit the application of equitable offset.  This necessitates a change in audit resolution strategy.  Specifically, Brustein & Manasevit recommends that grantees attempt to resolve audit findings through cooperative audit resolution mechanisms required under the Uniform Grant Guidance or settlement negotiations prior to litigation.  In doing so, the grantee can attempt to confirm whether ED agrees that the underlying circumstances merit an equitable offset prior to investing the resources to demonstrate the existence of allowable non-federal expenditures charged to the relevant grant.  

The Secretary also rejected Georgia’s argument that, according to the interpretation of the statute of limitations period in Pennsylvania, ED was barred from recovering the disallowed costs.  The General Education Provisions Act limits a grantee’s liability to obligations made within the preceding five years of the date of the grantee’s receipt of a program determination letter (PDL).   Specifically, the statute states that “[n]o recipient under an applicable program shall be liable to return funds which were expended in a manner not authorized by law more than five years” before the receipt of the PDL.  In Pennsylvania, the grantee initially charged the disallowed costs to non-federal funds then subsequently charged the costs to a federal account.  The Secretary held that the clock started when the costs were charged to a federal account in violation of ED program requirements.  In other words, the date of the violation involving federal funds, rather than the underlying obligation date, determines whether costs are barred by the statute of limitations.  The Third Circuit agreed, noting that this was the earliest the Secretary could have known that there was a violation.   

In Georgia, measuring from the date of the violation, i.e., the subaward competition, completely eliminated the liability.  However, the Secretary stated that it was clear that Pennsylvania did not reinterpret the statute of limitations, that the period runs from the date a federal account was charged for unauthorized expenditures, and that the awarding of funds to subgrantees did not constitute an expenditure.   Consequently, the costs remaining at issue were not barred by the statute of limitations.  


Author: MFB 
Reports
Audit Report Targets Illinois Oversight of LEA Single Audits 
On Monday, the U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) released its report on the Illinois State Board of Education’s (ISBE) oversight of local educational agency (LEA) annual single audits.  The auditors noted several deficiencies in ISBE’s single audit resolution processes, including failure to identify and require corrective actions, inadequate communication with LEAs regarding audit resolution, failure to issue management decisions for LEAs with audit findings, and inadequate follow-up to ensure the resolution of findings.  The auditors found a significant weakness in ISBE’s oversight of audit resolution was the divided responsibilities between ISBE’s Funding and Disbursements office and the various federal program divisions.  Specifically, Funding and Disbursements was responsible for processing single audit reports, tracking LEA findings and recovering questioned costs – which was done through a deduction from future federal allocations.  However, the federal program offices were responsible for corrective action plans to resolve the underlying finding and follow-up to ensure the corrective actions were implemented.  Neither office issued management decisions, as is required by federal regulations.  The OIG also found that ISBE did not have an appeal process set up related to audit resolution.

The auditors recommended ISBE use ED’s guide on cooperative audit resolution as a model on resolving single audit findings between ISBE and its LEAs.  The auditors also recommended a single division be responsible for the audit resolution process, rather than the current split in responsibilities.  In addition, the auditors recommended revised policies and procedures to ensure all federal requirements are being met, including issuing management decisions, developing corrective action plans, tracking findings, and following-up on resolution. 

This is the third audit report on State audit resolution.  The OIG released reports on this topic for Massachusetts Department of Education and North Carolina Department of Public Instruction earlier this year.  ISBE’s audit report is available here.
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OIG Releases FY 2017 Annual Plan
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) released its annual plan for fiscal year (FY) 2017 this week.  The work plan identifies five key goals that take into consideration some of the major management challenges OIG identified for ED in a report last month. 

The first goal aims to promote educational excellence by improving ED’s ability to effectively implement its programs.  New initiatives related to this goal include monitoring ED’s oversight of special education programs, as well as TRIO and GEAR UP programs, to ensure funds are used appropriately and that grant recipients are complying with program requirements.  In addition, OIG intends to review select grantees where there is reason to believe fraud, abuse, or waste is occurring, as well as monitor the Office of Federal Student Aid’s (FSA’s) oversight of schools participating in the experimental sites initiative.  Continuing work related to this goal includes monitoring State educational agencies’ verification of single audit resolution, charter school oversight, compliance and outcomes of the Vocational Rehabilitation State Grant program, oversight of Indian Education Formula grants, and implementation of requirements under the McKinney-Vento Homeless Education Act. 

In addition, OIG will work to strengthen ED’s efforts to improve the delivery of student financial assistance by evaluating ED’s effectiveness and oversight of determining whether accrediting agencies meet federal recognition requirements, reviewing whether FSA’s control activities ensure schools perform verification, tracking schools’ implementation of career pathways programs, auditing or investigating programs where there may be fraud, waste or abuse, and determining the effectiveness of FSA’s oversight of schools submitting untimely disbursement. 

In order to improve business operations at ED, OIG will examine ED’s controls over Clery Act reporting to ensure reliability, assess ED’s hiring practices, and determine whether ED is appropriately processing complaints regarding violations of the Family Educational Rights and Privacy Act (FERPA). 

The work being performed to meet the goals already mentioned will also contribute to achieving OIG’s final mission – to protect programs by detecting and preventing vulnerabilities to fraud, waste, and abuse.  In addition to the initiatives being implemented under other goals to help prevent fraud, waste, and abuse, OIG plans to examine recipients’ controls and monitoring over the use of federal education funds for property and assets, determine whether certain Statewide turnaround school districts administer federal education programs appropriately, and decide whether selected principal offices have adequate policies and procedures over non-FSA contracts. 

ED OIG’s FY 2017 annual plan is available here.
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