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Due to next week’s Thanksgiving holiday, and Brustein & Manasevit’s Fall Forum November 30th-December 2nd, the next issue of the Federal Update will be published on Friday, December 9th.  If any significant developments occur in the interim, Brustein & Manasevit will update clients as soon as possible. 
News
Lawmakers Pick Leadership, Eye Strategy for Next Session
Despite threats that had been levelled at current Republican leadership, Representative Paul Ryan (R-WI) was unanimously selected as Speaker of the House in a meeting of the Republican caucus this week.  Though Ryan still faces a challenge when his candidacy is brought before the full House later this year, his selection represents a surprising vote of confidence by his caucus, which only last week was split as to whether or not he should be allowed to continue in his position.  With a Republican soon to be in the White House and promises from Ryan to work closely with the President-elect, Republican lawmakers seem ready to support their current Speaker.  There are, of course, some exceptions.  Members of the far-right Freedom Caucus had said they wanted to challenge the Speaker, but no alternative candidates were put forth ahead of the election. 

“I talk with Donald Trump virtually every single day.  I spoke with Mike Pence this morning.” Ryan told reporters.  “We are on the same page, we're working hand in glove and we're going to make sure that this is a very successful administration.”

Ryan’s top lieutenants — Majority Leader Kevin McCarthy (R-CA), Majority Whip Steve Scalise (R-LA), GOP Conference Chair Cathy McMorris Rodgers (R-WA), and Republican Caucus Policy Chairman Luke Messer (R-IN) — all were unanimously reelected to their leadership posts.  Messer has been floated as a potential nominee for Secretary of Education, and if chosen for the cabinet post would need to be replaced on the leadership team.  

House Democrats were planning to hold leadership elections Thursday, but instead voted to postpone those elections until the end of the month.  In the wake of their surprising electoral defeat, there is now talk of Congressional Democrats replacing Minority Leader Nancy Pelosi (D-CA) with someone who can speak to the constituencies where Democrats did not perform as well in the election.  Tim Ryan (D-OH) officially announced on Thursday that he plans to challenge Pelosi.   

But Senate Democrats pushed forward with their elections, selecting Senator Chuck Schumer (D-NY) for Minority Leader.  In an attempt to appeal to the anti-establishment wing of the party, Democrats also elevated Bernie Sanders (I-VT) and Elizabeth Warren (D-MA) to leadership positions.  Though Senator Patty Murray (D-WA) had been mentioned as a possible pick to lead Democrats on the Senate Appropriations Committee, that role went instead to Senator Patrick Leahy (D-VT), leaving Murray to continue leading Democrats on the Senate Committee on Health, Education, Labor, and Pensions.  Murray has been pushing for lawmakers to accept the regulations issued by the U.S. Department of Education (ED) on the Every Student Succeeds Act (ESSA).  That is likely to continue to be an uphill battle as she is opposed by the Committee’s Chairman, Lamar Alexander (R-TN).  

Republicans in the House and Senate are also developing a strategy to prune the legacy of the Obama Administration.  This includes not only changes to law – the President-elect has suggested that repealing the Affordable Care Act (ACA) would be a priority, high enough perhaps to call a special legislative session immediately after his inauguration – but also challenges to regulations.  The incoming administration can propose and finalize changes to existing regulations through the regular administrative procedure.

However, Congress could also have a say in regulations.  Under the little-used Congressional Review Act (CRA), Congress may pass a joint resolution disapproving of a regulation.  If signed by the President-elect, such a resolution would not only strike the regulations in question from the Federal Register, it would prohibit the agency responsible from ever issuing “substantially similar” regulations.  The CRA is somewhat time-limited – a resolution must be passed within 60 legislative days of a final regulation being published – but with the limited number of days Congress has been in session this year, a newly emboldened Republican leadership could target regulations going back to May.  Legislators have also introduced a bill that would allow Congress to push back against “midnight” regulations – those rules that go into effect at the very end of an administration.  The “Midnight Rules Relief Act” (H.R. 5982) amends the CRA to allow resolutions that disapprove of multiple midnight rules to be passed by the incoming Congress, effectively making it easier to move a bill that would overturn multiple regulations at once.  That legislation would have to be signed by the President in order to be effective.

This includes all ESSA regulations – some of which have yet to be published – as well as regulations on the Workforce Innovation and Opportunity Act, and teacher preparation regulations issued earlier this fall.  Speaking at an Education Writers Association conference, an aide to Senator Alexander, a key architect of ESSA who has been critical of ED’s regulations, said “we do have tools at our disposal to eliminate regulations we think are odious… [t]he Obama administration is kind of a happy hunting ground of regulations that deserve review by Congress.”

Resources: 
Scott Wong, “GOP Votes to Keep Ryan as Speaker,” The Hill, November 15, 2016.  
Carolyn Phenicie, “How Would Trump Gut Obama’s Education Policies Anyway? The Congressional Review Act,” The 74, November 15, 2016.
Author: JCM

Uncertainty Over Who Will Run ED, USDA Under Trump
President-elect Donald Trump’s team has actively switched into transition mode since the election last week, vetting and meeting with potential candidates to fill cabinet and agency positions.  Rumors are flying over who will be chosen to lead the federal agencies, including the U.S. Department of Education (ED) and the U.S. Department of Agriculture (USDA).  

So far, a number of the names rumored to be in the running for Secretary of Education have been individuals with experience in K-12 education and has included proponents of school choice such as Indiana Congressman Luke Messer (R-IN)(one of Messer’s staffers advised Trump’s campaign on K-12 education issues and helped to craft Trump’s $20 billion school choice proposal), former Chancellor of D.C. Public Schools Michelle Rhee who broke with the Democratic Party in 2013 over her views on school vouchers, and two leaders from the school choice advocacy organization the American Federation for Children Betsy DeVos and Kevin Chavous.  

Trump is reportedly considering two former State chiefs as well.  Tony Bennett previously served as a State chief in Indiana and supports charter school expansion, school vouchers, and teacher evaluations based on student outcomes.  However, he is also a strong supporter of the Common Core State Standards, which is inconsistent with Trump’s platform.  In addition, former State Chief for Virginia and Florida Gerard Robinson currently works as a fellow at the conservative American Enterprise Institute and serves on Trump’s transition team for education.  Another potential pick from Trump’s transition team could be Williamson Evers, a research fellow at the Hoover Institution at Stanford University who served in a top role at ED under President George W. Bush.  Finally, an additional candidate with ties to Indiana reportedly under consideration includes former Indiana Governor and current President of Purdue University Mitch Daniels.
Ben Carson was initially suspected to be on the list of potential nominees for Secretary of Education, but Carson notified the public this week that he does not wish to take any cabinet position under Trump, instead hoping to assist on multiple policy issues from the outside.  

As for the USDA, the incoming Secretary could shape the future of school nutrition, potentially dismantling First Lady Michelle Obama’s stringent work to make school meals healthier for children.  Trump has selected Michael Torrey to head food and agriculture issues on his transition team – a Capitol Hill insider with significant ties to the soda lobby – which may be an indication of Trump’s views on nutrition policies.  The American Beverage Association has paid Torrey’s firm nearly $800,000 in the past four years.  

Individuals in the running to head USDA include current Governor of Kansas Sam Brownback and three former governors, including Dave Heineman of Nebraska, Sonny Perdue of Georgia, and Rick Perry of Texas.  In addition, Sid Miller, the current Secretary of Agriculture in Texas, is said to be under consideration but has faced controversy in recent days following an offensive tweet from his campaign’s account about Hillary Clinton.  Kip Tom, a farmer who ran for Congress in Indiana but was defeated in the primary, and Bruce Rastetter, a major Republican donor in Iowa, are on the list of potential candidates as well.  

President-elect Trump has provided little insight into his plans for K-12 or higher education; therefore, selections for Secretary of Education and Agriculture will be an important indicator of where Trump intends to take education and school nutrition policy during his time in office. 
Resources:

Alyson Klein, “Who Could Be Donald Trump’s Education Secretary?” Education Week: Politics K-12, November 15, 2016.

Andrew Restuccia, “Donald Trump’s Cabinet-in-waiting: What we know so far,” Politico, November 17, 2016. 

Chase Purdy, “As he prepares to take power, Donald Trump’s point man for food issues is a veteran Big Soda lobbyist,” Quartz, November 10, 2016.

Author: KSC

ACT to Begin Accommodating English Learners  
The testing company that owns the ACT college entrance exam announced this week that it plans to begin allowing accommodations for students who are English learners.  Previously, ACT has not provided accommodations to students based only on English learner status, but with this new policy the testing company seeks to ensure that English learners’ scores correctly reflect what they learn in school.  

The accommodations will include additional time to take the test, use of a bilingual word-to-word glossary, testing in an environment free of distractions, and test instructions provided in the student’s native language.  In order to receive these accommodations, which will start being offered in fall of 2017, English learners will have to apply through their school counselor’s office.  

“This change is about improving access and equity for students whose proficiency in English might prevent them from truly demonstrating the skills and knowledge they have learned,” ACT Chief Commercial Officer Suzana Delanghe said in a statement.  

The ACT testing company noted that the issue of accommodations for English learners has come to light as more States choose to require all of their students to take one of the college entrance exams.  In the past, English learners had to make a choice between taking college entrance exams with no additional supports, risking a lower score, or using accommodations knowing that their scores would not be certified by ACT for use in college applications.  

ACT said that it intends to conduct a series of studies after the new accommodations are implemented that will examine whether the scores of students using the new supports are as valid and reliable as the scores of students who do not. 

Resources:

Corey Mitchell, “ACT Wants Scores to Accurately Reflect What English-Learners Learn in School,” Education Week: Learning the Language, November 15, 2016. 

Author: KSC

ED Releases New Program-Level Gainful Employment Data

This week the U.S. Department of Education (ED) released its first set of data about the program-level earnings of college graduates.  

Overall, ED says, the data show that programs offered by community colleges offer a higher degree of value in terms of earnings vs. costs than comparable programs offered by for-profit institutions.  Mean earnings of graduates of public undergraduate certificate programs are nearly $9,000 higher than those of their peers who graduated from comparable programs at for-profit institutions.  ED notes that there are some programs which tend to be offered in one sector or another – for example, over 90 percent of graduates in cosmetology programs attend for-profit institutions.  Still, average earnings of public program graduates were also higher at a program level – in the same field of study, the average difference was about $2,700 per year.  

These data are generated by institutions under new requirements instituted by so-called “gainful employment” regulations.  Under these regulations, a program is considered to lead to gainful employment if the estimated annual loan payment of a typical graduate does not exceed 20 percent of his or her discretionary income, or 8 percent of his or her total earnings.  ED has said that it will release debt numbers and new debt-to-earnings metrics in January, and these rates will be used to hold institutions accountable for the performance of their graduates.

These regulations have been controversial from the start, especially among proprietary institutions.  Though they have not been named specifically as a target for regulatory reform, it is possible that the President-elect – who at one point ran a proprietary institution – would instruct that they be modified or rescinded.

The program-level earnings data are available here.

Author: JCM

Charter Schools Group to Launch New Legal Wing

The National Alliance for Public Charter Schools has reportedly launched a new legal wing to defend against threats to charter school growth and autonomy.  The Charter School Legal Action Fund is intended to serve as a “national watchdog and resource” in response to State or local laws or policies that would slow the growth of charter schools.  The Fund says it plans to get involved with “carefully selected offensive litigation” to “improve the statutory and regulatory environment in States.”  It will also provide financial help for defending and advancing cases brought by or against local partners.  

Resources: 

Benjamin Wermund, “Morning Education,” Politico, November 18, 2016.
Author: JCM

Reports 
GAO Report Examines WIOA Planning in Five States
The Government Accountability Office (GAO) recently published a report looking at certain States’ planning and implementation of programs under the Workforce Innovation and Opportunity Act (WIOA).  GAO examined approaches the selected States have taken to develop plans for implementing career pathways, sector partnerships, and regional planning strategies.  The study also focused on related planning challenges these States have encountered and how they have addressed them.

GAO reviewed relevant federal laws, regulations, and guidance and conducted case studies in five States: California, Colorado, Kentucky, Ohio, and Pennsylvania.  In these States, GAO interviewed State workforce board officials and agency officials who were involved in developing the State plan under WIOA. GAO also reviewed State plans and other relevant documentation in addition to interviewing federal officials at the U.S. Departments of Education (ED) and Labor (DOL).

Officials in the five selected States reported using three main approaches to develop plans for implementing career pathways, sector partnerships, and regional planning strategies under WIOA.  To address the federal requirements, officials in each of the five States reported: 

· Building on prior experience to enhance career pathways, sector partnerships, or both strategies. For example, Pennsylvania’s State plan proposes building on over 10 years of experience with sector partnerships by increasing technical assistance for them and exploring the development of a certification program for these partnerships. 

· Increasing the involvement of stakeholders, which uncovered ways to enhance services in most selected States.  For example, Ohio officials said they involved the State agency that oversees employment services for individuals with disabilities and advocates for these individuals in planning efforts for the first time, which led them to provide training on disability awareness for staff at all local workforce centers. 

· Using multiple sources of labor market information, which helped better align career pathways strategies with employer needs in some selected States.  For example, Colorado officials said they asked employers to review projected worker shortages in the medical industry over the next 10 years, and employers said they would need more workers over a shorter period of time.  Officials used this information to focus their career pathways strategies on preparing individuals to eventually fill the jobs that were projected to have worker shortages. 

Officials in four of the States GAO selected reported facing challenges establishing required workforce regions due to local areas’ concerns, which they addressed by revising regional boundaries or increasing the number of regions and by providing incentives for regional collaboration or innovation.  In three States, officials said they revised their regions in response to local concerns.  For example, California officials said they redrew regional boundaries after a local area requested that it be assigned to a different region based on commuting patterns, among other factors.  In addition, to encourage regional collaboration and innovation, officials in four States reported providing financial incentives.  For example, a Kentucky official said the State is using a private grant to fund regional efforts to develop career pathways and sector partnership strategies. 

GAO decided not to offer any recommendations at the time the report was published.
Author: SAS
ED Releases Financial Analysis for Fiscal Year 2016
The U.S. Department of Education (ED) issued its annual financial report this week, assessing how ED utilized its federal funding for fiscal year (FY) 2016 and identifying challenges the agency faced. 
In a recent report, ED’s Office of Inspector General (OIG) identified improper payments as a key challenge for ED for the upcoming fiscal year.  According to ED’s financial analysis released this week, improper payments in the Pell Grant and Direct Loan programs were a key issue for FY 2016 as well.  The report estimates that ED made over $2.2 billion in improper Pell Grant payments during FY 2016, most of which were overpayments, with only $200 million being underpayments.  ED’s error rate for Pell Grant payments increased substantially from the previous fiscal year, rising to 7.85 percent from 1.88 percent in FY 2015.  
In addition, ED faced an increase in improper payments in the federal Direct Student Loan program this year compared to FY 2015.  According to the report, more than $3.8 billion direct loan funds were disbursed improperly, increasing the error rate to 3.98 percent from the previous year’s 1.3 percent.  Following the release of the report, however, ED argued that due to a change in the methodology for calculating improper payments, the FY 2015 and 2016 error rates cannot be directly compared.  
The majority of the improper payments occurred due to administrative and processing errors, according to ED, including mistakes in processing student account data, errors in calculating the amount of financial aid return if a student drops out, and incorrectly tracking students’ academic progress.  In addition, incorrect self-reporting of income by students and families on the Free Application for Federal Student Aid (FAFSA) contributed to the issue.  
ED also assessed the level of improper payments made in some non-Federal Student Aid programs, including Title I of the Elementary and Secondary Education Act (ESEA), as requested by OMB, to determine whether the enactment of the Every Student Succeeds Act (ESSA), which reauthorized ESEA, increased the risk of improper Title I payments.  ED found no significant increase but the agency has been directed to assess Title I improper payments for FY 2017 as well, as ESSA implementation continues.  
ED reports that its total budgetary resources for FY 2016, which includes appropriated budgetary resources and non-budgetary credit reform resources, totaled $335 billion – a 4.2 percent decrease from the previous year.  In addition, the agency had $953.6 billion in outstanding direct loans in FY 2016, including delinquent loans, those in repayment and default, and loans on which payments have been temporarily suspended.  
ED’s annual financial report for FY 2016 can be found here. 

Resources:

Benjamin Wermund, “Morning Education,” Politico, November 17, 2016.

Author: KSC

Black Students May Not Be Overrepresented in Special Ed, Analysis Says
A new analysis published in the journal Exceptional Children this month says that studies which identified overrepresentation of minority students in special education programs may be flawed.  The authors of the new analysis point out that other studies have identified over-enrollment based on numbers of students.  However, based on a sample of data, they say that for students who demonstrated similar levels of academic achievement and behavior, minority students were less likely than their white peers to be enrolled in special education.  

The authors argue that previous studies are flawed because they do not control for student-level academic information and the data they used were not necessarily nationally representative.  

However, they note that there is something to the fact that more minority students are enrolled in special education based on numbers alone.  In an interview, one of the study’s authors compared it to higher numbers of black children diagnosed with asthma, likely due to exposure to environmental toxins.  “It's not that the observation is incorrect, it's the inferences that are made about it," he said.  “One reaction is to tell pediatricians to stop diagnosing children with asthma.  But I don't know if that's helpful, because then you're denying children treatment.”

Resources:
Christina Samuels, “Analysis Finds Flaws in Studies of Black Overrepresentation in Special Education,” Education Week: On Special Education, November 15, 2016.
Author: JCM
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