
INITIAL STATEMENT OF REASONS

English Language Proficiency Assessments for California (ELPAC)

INTRODUCTION
Education Code section 313 requires school districts, county offices of education and charter schools (local educational agencies (LEAs)) to assess English language proficiency (ELP) of its pupils to the extent required by federal and state law. Assessment of a pupil’s ELP is required upon initial enrollment after a survey of a pupil’s language indicates a primary or native language other than English, and annually thereafter until a pupil is redesignated as English proficient. The California Department of Education (CDE) is responsible for the oversight of the state test of ELP, as set forth in Education Code sections 313 and 60810. 
Senate Bill (SB) 201 (Chapter 478, Statutes of 2013), amended existing Education Code sections 313 and 60810 (SB 201, sections 2 and 5) and added new Education Code sections 313 and 60810 (SB 201, sections 3 and 6). Newly added Education Code section 60810, subdivisions (d) and (f), requires two separate assessments: (1) an initial assessment to determine if a pupil is an English learner (EL), as defined by Education Code section 306; and (2) an annual summative assessment to identify an EL’s level of ELP, and also to measure an EL’s progress in learning English. Combined, these assessments are described as the English Language Proficiency Assessments for California (ELPAC). The current state test of ELP, the California English Language Development Test (CELDT), serves the dual purposes of initial identification and summative assessment in one test. Education Code section 313(d)(2) (SB 201, section 3), specified the ELPAC summative assessment is to be conducted annually during a four-month period after January 1 determined by the State Superintendent of Public Instruction (SSPI), with the approval of the State Board of Education (SBE).
In addition, Assembly Bill (AB) 124 (Chapter 605, Statutes of 2012) required the SSPI, in consultation with the SBE, to update, revise, and align English Language Development Standards (ELD Standards) to the state’s English language arts standards. As required by AB 124, the SBE adopted the updated and revised ELD Standards in November 2012. The new ELPAC initial and summative assessments required by SB 201 will be aligned to the 2012 ELD Standards, as required by Education Code section 60810, subdivisions (c)(5) and (e)(7) (SB 201, section 6). The ELPAC assessments will be administered in the place of CELDT once they are ready for administration, as specified in Education Code section 60810(f) (SB 201, section 5) and Education Code section 60810(h) (SB 201, section 6).
PROBLEM AGENCY INTENDS TO ADDRESS

These proposed regulations are necessary in order for LEAs to successfully assess the ELP of eligible pupils using the new ELPAC initial and summative assessments, which are required by the provisions of Education Code sections 313 and 60810 (SB 201 sections 3 and 6). Through this rulemaking process, the SBE will define the assessment period, provide procedures to address errors in identifying the ELP of pupils, and a method for LEAs to be apportioned funds for administration of the ELPAC. The regulations that have guided the administration of the CELDT are not applicable to the administration of the ELPAC. Because the ELPAC will be aligned to the 2012 ELD Standards, and because the ELPAC will include two assessments for two distinct purposes, the regulations governing administration of the CELDT are not appropriate for the ELPAC. In addition, these proposed regulations are necessary to provide specificity and consistency of administration of the ELPAC by LEAs. Therefore, the SBE proposes to amend the California Code of Regulations, title 5, by adding sections 11518 through 11519.5 to implement Education Code sections 313 and 60810 (SB 201, sections 3 and 6). 
BENEFITS ANTICIPATED FROM REGULATORY ACTION

The benefits of the proposed regulations include statewide consistency for the administration and scoring of the ELPAC initial and summative assessments to all eligible pupils. The proposed regulations provide a detailed outline for the process of reliably identifying ELs, and opportunities for the correction of errors in the classification of pupils’ ELP status. The proposed regulations also specify the four-month period, after January 1, in which LEAs must administer the ELPAC summative assessment. This change in the summative assessment window provides eligible pupils with additional months of instruction prior to being annually assessed for their levels of ELP, as appropriate.  

In order for all eligible pupils to access valid and reliable assessments of ELP consistent with state and federal law, these regulations propose a consistent procedure for administering statewide of the ELPAC by LEAs.

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption or amendment, and the rationale for the determination that each adoption or amendment is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption or amendment is intended to address, is as follows:

SECTION 11518

Proposed section 11518 is added to describe the scope of the regulations and define and clarify key terms used within these regulations. This is necessary so that there will be consistent understanding by all users of these regulations for the administration of the ELPAC. The definitions shall apply to the tests required by Education Code sections 313 and 60810 (the ELPAC).

SECTION 11518.5

Proposed section 11518.5(a) is added to describe the required survey of a pupil’s native or primary language, which is the first step in identifying whether a pupil’s ELP should be assessed using the ELPAC initial assessment. This is necessary to minimize possible misclassification of pupils as ELs by providing clear instructions on who is to be initially assessed. 

Proposed section 11518.5(b) is added to describe the classification of a pupil if, on the basis of the survey response described in section 11518.5(a), the pupil’s primary or native language is identified as English. This is necessary to clarify the English language acquisition status (ELAS) of each pupil.

Proposed section 11518.5(c) is added to describe the first course of action for a pupil whose parent/guardian survey response described in section 11518.5(a), identified a primary or native language other than English, and who, based on definition section 11518(v), is eligible for being administered the initial assessment. This identification requires LEA staff to ensure that the pupil’s parent or guardian is informed prior to administration of the ELPAC initial assessment that the LEA intends to administer to assess the pupil’s English language proficiency level. This procedure will also ensure that pupils with a primary or native language of English and pupils who have previously been assessed with the CELDT or ELPAC are not reassessed with the ELPAC initial assessment.

Proposed section 11518.5(d) is added to describe the timeline of the administration of the ELPAC initial assessment. This is necessary to meet federal requirements for the number of days within which a pupil must be initially tested after enrollment.

Proposed section 11518.5(e) is added to describe the timeline in which the LEA must notify the pupil’s parent or guardian of the results of the assessment and to require the LEA to provide its contact information in this notification. This is necessary to ensure an efficient parent/guardian notification of results, begin providing appropriate instructional services to the pupil based on the results of the assessment, and to provide the parent or guardian with LEA contact information should the parent or guardian have any additional questions or concerns.

Proposed section 11518.5(f) is added to specify when a pupil will be classified as EL based on the initial assessment. This is necessary to clarify when a pupil, based on the initial assessment, is entitled to EL support services from the LEA. 

Proposed section 11518.5(g) is added to specify when a pupil will be classified as Initial Fluent English Proficient (IFEP) based on the initial assessment. This is necessary to clarify when a pupil, based on the initial assessment, is proficient in English and does not need EL support services from the LEA.

Proposed section 11518.5(h) is added to specify that a pupil is to be tested with the ELPAC initial assessment only once, as verified and reviewed in the California Longitudinal Pupil Achievement Data System (CALPADS). This is necessary to ensure that a pupil is not administered the same initial assessment a second time, as this would compromise the validity of the pupil’s test results. 

SECTION 11518.10

Proposed section 11518.10 is added to clarify that all parent or guardian notices described in these regulations must be provided pursuant to Education Code section 48985, which requires that parent/guardian notifications be provided in the primary language of the pupil when 15 percent or more of pupils enrolled in a school speak a single primary language other than English. This is necessary to ensure that ELPAC-related communications from the LEA are understandable to the pupil’s parent or guardian.
SECTION 11518.15

Proposed section 11518.15(a) is added to describe to whom the ELPAC summative assessment is administered, and when (i.e., during the annual summative assessment window). This is necessary to clarify the time of year for the administration of the summative assessment, and to ensure that every eligible EL pupil is assessed with this test.

Proposed section 11518.15(b) is added to describe the timeline in which the LEA must notify each pupil’s parent or guardian of the contractor-scored summative assessment results following receipt of the test results from the test contractor. This is necessary to ensure that all LEAs notify parents or guardians in a timely manner (within 30 days), and to satisfy requirements of federal law.

SECTION 11518.20

Proposed section 11518.20(a) is added to describe the possible administration of the ELPAC initial assessment by the LEA to a pupil whose survey response, described in section 11518.5(a), identified English only. This is necessary if the LEA believes a pupil may be an EL and entitled to appropriate instructional services to assist the pupil to access the core curriculum. The LEA may collect and review evidence, described in section 11518.20(d)(3) and (d)(4), to determine whether a change in classification to EL is warranted. 
Proposed section 11518.20(b) is added to describe the process the LEA should follow if an ineligible pupil were administered the ELPAC initial or summative assessment. In such a case, the pupil’s original classification shall remain unchanged. This is necessary to resolve errors in the ELAS classification of a pupil when the LEA incorrectly administers an ELPAC assessment to an ineligible pupil.

Proposed section 11518.20(c) is added to describe the appropriate and consistent procedure for an LEA when a parent, guardian, or certificated LEA employee requests a review of a pupil’s classification based on the initial assessment. This is necessary to allow an opportunity for correcting a pupil’s potential misclassification prior to the administration of the summative assessment. To ensure an efficient process for both the pupil and the LEA, this review shall only occur one time.

Proposed sections 11518.20(d)(1) – (4) are added to describe the evidence that an LEA shall collect and review when considering a change in classification as set forth in section 11518.20. This is necessary to ensure LEAs collect and review appropriate evidence about the ELP of a pupil when considering a change in classification.

Proposed section 11518.20(e) is added to clarify the ELAS classification of a pupil for whom the LEA is collecting and reviewing evidence pursuant to this section. This is necessary to ensure that appropriate instructional services are provided while a change in classification is being considered. 

SECTION 11518.25

Proposed section 11518.25(a) is added to clarify that all provisions of sections 11518 through 11518.20 apply to pupils with disabilities. This is necessary to ensure that pupils with disabilities are allowed the same proposed assessment procedures as are provided to all other pupils, except as noted in section 11518.25. Because test administration procedures may necessarily differ for pupils with disabilities or for pupils with other specialized needs, this section is a necessary addition, following sections 11518 through 11518.20 above.  

Proposed section 11518.25(b) is added to specify that a pupil with a disability be provided accommodations as they are outlined in the pupil’s individualized education program (IEP) or Section 504 Plan. This is necessary because appropriate adjustments must be made for pupils who have an identified need for specialized assessment support. 

SECTION 11518.30

Proposed section 11518.30 is added to clarify the circumstances under which a pupil with a disability takes a local alternate assessment in place of one or more domains of the ELPAC. This is necessary to authorize LEAs to use a local alternate assessment.

SECTION 11518.35

Proposed sections 11518.35(a)(1) – (4) are added to list the allowable universal tools for all pupils during test administration of the ELPAC to support all pupils. This is necessary to provide a consistent range of tools for all pupils. For example, this section permits the use of scratch paper as a universal tool for all pupils.

Proposed sections 11518.35(b)(1) – (7) are added to list the allowable designated supports for eligible pupils during the ELPAC test administration. This is necessary because there are various designated supports that should be available to facilitate the administration of the ELPAC to pupils for whom a need has been identified. For example, this section permits the use of noise buffers for eligible pupils, when appropriate.

Proposed sections 11518.35(c)(1) – (12) are added to list the allowable accommodations for eligible pupils during the ELPAC test administration. This is necessary because there are various accommodations that should be available to support the administration of the ELPAC to pupils for whom a need has been identified by the pupil’s IEP or Section 504 Plan. For example, this section permits the use of braille test materials for eligible pupils, when appropriate.

Proposed section 11518.35(d) is added to authorize an LEA to request advance approval from the CDE to use a resource that is not otherwise listed in section 11518.35 on behalf of an eligible pupil. This is necessary to provide instructions to LEAs on how to obtain approval for a potential resource should it not be listed in these regulations. 

SECTION 11518.45

Proposed section 11518.45(a) is added to describe the deadline (i.e., April 1) by which the superintendent of each LEA shall designate from among the employees an LEA ELPAC coordinator for the following school year. This section also states that the LEA ELPAC coordinator shall be available throughout the school year and shall serve as the liaison between the LEA and the CDE, and between the LEA and the test contractor, for all matters related to the ELPAC tests. This is necessary to ensure that a qualified person is designated as the coordinator, and within a timeframe to allow appropriate communications with the test contractor before the start of the following school year.

Proposed sections 11518.45(b)(1) – (b)(18) are added to describe the duties that the LEA ELPAC coordinator shall complete in accordance with instructions from the test contractor. The coordinator’s responsibilities are essential to the overall administration of the ELPAC at the district level. The coordinator must order, deliver, collect, and return to the test contractor all test materials that are required for all school sites within the LEA annually. The coordinator is also responsible for duties such as overseeing test security at each test site, notifying the test contractor of any security breaches or testing irregularities that occur in the LEA, and reviewing summary score reports and files for completeness and accuracy. All of the LEA ELPAC coordinator’s duties are necessary to ensure the consistent, valid, and reliable administration of the ELPAC at each LEA across the state.

SECTION 11518.50

Proposed section 11518.50(a) is added to describe the annual procedure by which a site ELPAC coordinator shall be named and to require this coordinator to be available to resolve issues that occur at the site (e.g., school) level. This is necessary to ensure that a qualified person is designated as the coordinator, and that each site has a person designated to fulfill the duties required by section 11518.50(b).

Proposed sections 11518.50(b)(1) – (b)(13) are added to describe the duties that the site ELPAC coordinator shall complete in accordance with instructions from the test contractor. This coordinator’s primary responsibility is to arrange for test administration at the site level. This coordinator’s duties include determining site test material needs and communicating those needs to the LEA ELPAC coordinator, overseeing the collection and return of all testing materials to the LEA ELPAC coordinator, and immediately notifying the LEA ELPAC coordinator of any security breaches or testing irregularities at the site. All of the site ELPAC coordinator’s duties are necessary to ensure the consistent, valid, and reliable annual administration of the ELPAC at the site level.

SECTION 11518.55

Proposed section 11518.55(a) is added to clarify who may have access to the ELPAC test materials. Specifically, access shall be limited to eligible pupils being administered the test and those individuals who are directly responsible for test administration and have signed the ELPAC Test Security Agreement and/or the ELPAC Test Security Affidavit. This is necessary to maintain the security of the ELPAC assessments, and to emphasize that only persons within the LEA who are responsible for, and have professional interest in, the tests’ security may have access to the assessments.
Proposed section 11518.55(b) is added to require that the LEA ELPAC coordinators and site ELPAC coordinators must first sign the ELPAC Test Security Agreement annually before receiving any ELPAC test materials. This is necessary to ensure that test materials are only handled by those who acknowledge the scope of their responsibility in maintaining valid, reliable, and secure ELPAC assessments. 

Proposed sections 11518.55(c)(1) – (c)(6) are added to outline the ELPAC Test Security Agreement. By signing the Agreement, coordinators acknowledge their responsibilities as they pertain to the ELPAC before, during, and after administration. This is necessary to describe the security measures that the LEA ELPAC coordinator and the site ELPAC coordinator must follow in order to safeguard all test materials and ensure the secure administration of the ELPAC.

Proposed section 11518.55(d) is added to require that any person having access to the tests for the purpose of administering the test shall sign the ELPAC Test Security Affidavit before receiving any ELPAC test materials. This is necessary to ensure that test materials are only handled by those who acknowledge the scope of their responsibility in maintaining valid, reliable, and secure ELPAC assessments. 

Proposed sections 11518.55(e)(1) – (e)(12) are added to outline the ELPAC Test Security Affidavit. By signing the Affidavit, individuals will acknowledge their responsibilities as they pertain to the ELPAC before, during, and after administration. This is necessary to describe the security expectations for individuals who have access to the ELPAC in order to safeguard all test materials and ensure the secure administration of the ELPAC.

Proposed section 11518.55(f) is added to specify the timeframe in which all LEA ELPAC coordinators and site ELPAC coordinators must report test security breaches and testing irregularities to the test contractor. This is necessary to ensure that the test contractor, and therefore the CDE, is immediately aware of potential threats to the security of test materials and/or personal pupil information.

SECTION 11518.60
Proposed section 11518.60(a) is added to inform the LEA of its responsibility for the security of ELPAC test materials from the time the LEA receives said materials from the test contractor until the LEA ships the materials back to the test contractor.

Proposed section 11518.60(b) is added to inform the LEA of its responsibility to guarantee secure transportation of all ELPAC test materials within the LEA.

SECTION 11518.65

Proposed sections 11518.65(a)(1) – (2) are added to require the LEA to comply with any and all instructions from the ELPAC contractor in accordance with Education Code section 60810. The section also mandates the LEA to abide by any and all instructions provided by the ELPAC contractor, whether written or oral, that are presented during an annual training or provided for in the administration of the ELPAC tests. All ELPAC test materials, corresponding instructions, and administration training that are provided by the test contractor are approved by the CDE; therefore, the LEA must abide by all instructions from the contractor.

SECTION 11518.70

Proposed section 11518.70 is added to inform the LEA of its responsibility to guarantee that all LEA personnel directly involved in the administration of the ELPAC receive annual training in the administration of the ELPAC. This is necessary for the valid, reliable, and consistent annual administration of the ELPAC throughout the state to ensure accurate test results. 

SECTION 11518.75

Proposed sections 11518.75(a) and (a)(1) are added to inform each LEA of its responsibility for the cost of excessive materials ordered annually by the LEA, and to inform the LEA that excessive materials costs shall not exceed the amount per test booklet or accompanying material that is paid to the contractor by the CDE.

Proposed section 11518.75(b) is added to inform an LEA that it shall not incur costs for test materials lost through no fault of the LEA.

Proposed section 11518.75(c) is added to inform an LEA that it shall reimburse the contractor the excessive materials charges within 60 calendar days of the notice. This 60-day window is necessary to ensure timely payment of charges.

SECTION 11518.80

Proposed section 11518.80(a) is added to require each LEA to provide any and all program and demographic pupil data requested by the CDE for inclusion in CALPADS, as described in Education Code 49079.5. This is necessary because pupil assessment data are housed in CALPADS, and some CALPADS fields are necessary for reporting ELPAC scores.

Proposed sections 11518.80(b)(1) – (12) are added to specify the ELPAC data that each LEA must provide to the CDE on the ELPAC answer documents for each eligible pupil taking an ELP test. This is necessary so that the CDE is informed of test accommodations, designated supports, and other relevant administration details.

SECTION 11518.85

Proposed sections 11518.85(a)(1) – (5) are added to require each LEA to maintain a record of results of each pupil’s most recent participation in an ELPAC administration. The data fields required in this section ensure a consistent pupil profile of the test administration by the LEA.

Proposed section 11518.85(b) is added to require an LEA to promptly transfer a pupil’s record of results, as defined in sections 11518.85(a) and (a)(1) – (5), based on a request of an LEA into which a pupil has subsequently transferred. The receiving LEA shall have timely information for testing and/or instructional placement.

SECTION 11519

Proposed section 11519 is added to inform each LEA that the funding apportioned to LEAs for the administration of the ELPAC initial and summative assessments in grades kindergarten through grade twelve shall be established by the SBE, and the funding shall be provided for each initial and summative assessment administered to eligible pupils in the LEA in the previous school year. This is necessary to clarify for LEAs which assessments are funded.

SECTION 11519.5

Proposed sections 11519.5(a)(1) – (2) are added to define the information that will be provided in the apportionment information report from the CDE to each LEA, and to clarify that the counts in this report will be based on the number of answer documents that each LEA submits to the test contractor. This section is necessary to describe the ELPAC administrations that qualify for apportionment.

Proposed section 11519.5(b) is added to inform each LEA of the deadline by which the apportionment information report shall be distributed by the CDE. This is necessary to help each LEA plan its annual budget.

Proposed sections 11519.5(c)(1) – (c)(2)(B) are added to inform each LEA of the conditions of eligibility for apportionment so that there is statewide consistency among LEAs in qualifying for apportionment.

Economic Impact ASSESSMENT PER GOV. CODE SECTION 11346.3(b)

Purpose:

The proposed regulations are necessary for state implementation of Education Code sections 313 and 60810, and for the effective and consistent administration statewide of the ELPAC.
Creation or Elimination of Jobs Within the State of California:

The regulations directly impact LEAs only. They are designed to provide clarity on the administration of statutory requirements related to the assessment of ELP. These regulations do not eliminate any jobs that already exist with the current state test of ELP (i.e., the CELDT), nor do the regulations create any more jobs than what already exist with the CELDT. 

Creation of New or Elimination of Existing Businesses Within the State of California:

The regulations are designed to provide clarity on the administration of statutory 
requirements related to the assessment of ELP. Adoption of the regulations will not create new or eliminate existing businesses within the State of California; the regulations apply to and impact only LEAs and do not apply to or impact businesses.

Expansion of Businesses or Elimination of Businesses Currently Doing Business Within the State of California:

The regulations are designed to provide clarity on the administration of statutory requirements related to the assessment of ELP. Adoption of the regulations will not expand or eliminate existing businesses within the State of California; the regulations apply to and impact only LEAs and do not apply to or impact businesses within California.

Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment:
These proposed regulations will have no adverse effect nor benefit on worker safety or the State’s environment. 
The anticipated benefit of the regulations is the effective and consistent statewide administration of the ELPAC. This will result in valid and reliable identification of pupils’ levels of ELP from year to year, which will guide LEAs to implement appropriate instructional services for the pupils, thereby benefitting those pupils.

OTHER REQUIRED SHOWINGS 
Studies, Reports Or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE.     
Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(5)(B):

The proposed regulations only apply to LEAs and would have no impact on the private sector, including small businesses.

Evidence Relied Upon To Support The Initial Determination That The Regulations Will Not Have A Significant Adverse Economic Impact On Business – Gov. Code Section 11346.2(b)(5)(A): 
The proposed regulations would not have a significant adverse economic impact on any business because the proposed additions only affect LEAs, not the private sector.
Analysis Of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.
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