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FINAL STATEMENT OF REASONS

PROCEDURES FOR REVIEWING PROPOSED REVISIONS TO 

ADOPTED INSTRUCTIONAL MATERIALS

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from April 3, 2015 through May 19, 2015. Two individuals provided comments during the 45-day comment period.

A public hearing was held at 9:00 a.m. on May 19, 2015, at the California Department of Education (CDE). Two individuals attended the public hearing.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF APRIL 3, 2015 THROUGH MAY 19, 2015.

David Stevenson, Vice President, Government Relations, Amplify (letter signed by Mr. Stevenson; comments presented at public hearing by Ms. Lee Angela Reid on behalf of Mr. Stevenson)

Comment:  Ms. Reid requests that changes of a technical nature to digital instructional materials, such as software updates or improvements included bug fixes, not be included as requiring proposed revision review, and that changes in functionality of digital instructional materials, such as cosmetic changes, not be included as requiring proposed revision review.

Reject:  Existing regulations allow for minimal improvements including technical or cosmetic updates to digital instructional materials. Section 9529(b) specifically states “Upgrades of technology-based materials that do not contain content changes can be made by publishers without CDE approval, unless the upgrade results in a new ISBN or identifier.”  
Comment: Ms. Reid requests the regulations be amended to allow for publisher submission of proposed revisions once every year, instead of the current proposal of every two years.

Reject: Current law allows the State Board of Education (SBE) to consider instructional materials for adoption once every 8 years per subject (Education Code section 60200(b)(1)). These proposed regulations specify a period of accepting proposed revisions as being “at least once every two years per subject.” At the specified minimum two-year cycle, adopted publishers would have a 75 percent reduction in their revision wait time under these proposed regulations. This proposal is reasonable and conceivably workable. 
Comment: Ms. Reid requests the ability for a publisher to “add additional supplemental materials or content to previously adopted digital instructional materials without being classified as a revision and triggering full review….”

Reject: This proposed revision process includes publisher revisions which would add content to the adopted materials. Were it permissible for a publisher simply to add content to an SBE-adopted instructional materials program without review, no regulations for review process would be necessary. Publishers are free to create, market and sell content as they like; the SBE reviews and considers for adoption programs of a specified content which, pending approval of these proposed regulations, will be allowed to evolve through a quality-assured revision process. School districts purchasing instructional materials programs appearing on an approved SBE list must remain confident the materials they select are those reviewed and approved via the SBE specifications and process. 

Dale Shimasaki, Association of American Publishers

Comment:  Mr. Shimasaki states that it is “inappropriate to have publishers pay a fee to have their instructional materials adopted by the State Board.”

Reject:  California Education Code section 60200(b)(2) specifically states that if a publisher or manufacturer submits revisions to currently adopted instructional material for review after the timeframe specified by the state board, the CDE shall assess a fee on the submitting publisher or manufacturer in an amount that shall not exceed the reasonable costs to the department to conduct a review of the instructional materials.

Comment: Mr. Shimasaki requests that the regulations emphasize that this is a revision process and not an adoption.

Reject: The proposed regulations are entitled “Procedures for Reviewing Proposed Revisions to Adopted Instructional Materials” (emphasis added). The word “revision” appears 14 times in the proposed regulations. The first and second paragraph of the proposed regulations reference publisher-proposed revisions to materials appearing on the current list of SBE-adopted instructional materials, include the following statement “Publishers of instructional materials on the current list adopted by the SBE may submit to the CDE proposed revisions….”

Comment: Mr. Shimasaki addresses the proposed associated fees, specifically the following three points: 

· “…clear transparent delineation of what costs are incurred for the reviews should be made public.”

· “There is no analytical rationale as to why a print passage would incur a cost that is different from that same passage in a digital format.”

· “There is no language which provides for an audit of the adoption costs for the revision process.”

Reject: The proposed regulations specifically identify delineate the costs associated with a review at $0.13 per word. The authorizing law stipulates that the CDE will assess a fee to those choosing to participate. 

All state programs are subject to audit pursuant to the State Administrative Manual. The additional costs of a specifically identified financial audit of these costs would be an unnecessary added burden for publishers to bear. 

After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period:

Proposed section 9526(a) is amended to add “pursuant to a schedule developed by the CDE. The schedule will invite submissions at least once every two years per subject” and to remove “once every two years following an SBE primary adoption, but no later than two years prior to the next scheduled primary adoption for the same subject.” The amendment is necessary to allow for the possibility of revisions sooner than the originally proposed two-year interval. 

COMMENTS RECEIVED DURING THE PERIOD THE 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC
The modified text was made available to the public from July 11, 2015 through 

July 27, 2015. The CDE received one comment on the modified text.

LeiLani Cauthen, CEO & Publisher, The Learning Counsel

Comment: The commenter states “your institutional practice seems far out of date with the industries sheer growth and the emerging sophistications of embedded intelligent learning engines with pattern recognition, embedded pre-assessment, formative assessment, animations, and the 50+ other new “characteristics” that do not seem considered as part of your “adoption” process or consideration.” 
Response: No response required because the comment does not address the amendments proposed during the 15-day comment period.
Comment: The commenter states “your process seems to be cost prohibitive for the majority of publishers which should be a matter of great import to the public. I urge your reconsideration of the process and a reconsideration of the production of results for schools through your efforts as State-wide administrators.”
Response: No response required because the comment does not address the amendments proposed during the 15-day comment period.
ALTERNATIVES DETERMINATION 
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.
ADDENDUM TO FINAL STATEMENT OF REASONS

After the 15-day comment period, held from July 11, 2015 through July 27, 2015, inclusive, the following changes were made to the proposed text of the regulations and sent out for a second 15-Day comment period. In addition, general changes were made to the regulations to include grammatical edits, and renumbering and/or re-lettering to reflect deletions or additions.  Additional non-substantive amendments made for consistency are as follows:

· “Subsection” is changed to “subdivision” for consistency, and 

· “Instructional Quality Commission” is changed to “Commission” for consistency throughout the regulations.

Proposed section 9526(a) is amended to identify the minimum interval at which publishers of State Board of Education (SBE) adopted instructional materials may submit proposed revisions to the California Department of Education (CDE).  

Proposed sections 9526(b)(1) – (4) are added to identify the information that the CDE will provide to publishers when notifying them of the upcoming window for submitting proposed revisions. This information will include the relevant subject matter and original SBE adoption date; the due dates for submission of materials; the number of copies of materials to be delivered; and the shipping addresses. The necessity of this information relates to providing relevant functionally requisite information and instruction to publishers intent upon participating in the review process. 
Proposed section 9526(c) is amended to instruct publishers to ship identified items to addresses provided by the CDE and to delete a reference to “an electronic or hard copy version of” materials to be submitted. The purpose of the deletion is to remove proposed text which was in fact unnecessary. Instructional materials by nature will be in either electronic or print format; thus the initially proposed permissive statement was unnecessarily redundant to the status quo.  
Proposed section 9526(c)(1) is amended to clarify the nature of the requested description of the proposed revisions in order to simplify and expedite the review process.

Proposed section 9526(c)(3) is amended to delete a reference to the number of copies to be submitted because this information is now included in section 9526(b)(3); it is further amended to identify the necessary scope of content to be included with text proposed for revision in order to simplify and expedite the review process. 

Proposed section 9526(d) is amended to add “and” to “and/or” and to add “collectively “reviewers.” The amendments are necessary to provide clarity in purpose. 

Proposed section 9526(i) is amended to add the language “at the rate of $0.13 per word.” The amendment is necessary in order to identify a publisher’s cost in submitting a proposed revision. The review cost rate will be applied to every word of the publisher’s program content submitted for review that is proposed to be added, deleted or modified in form. Additional text submitted for contextual understanding of the proposed revision will not be subject to the fee. This rate is consistent with other review services currently used by the CDE; for example, the CDE currently pays vendors $0.17 per word for translation services for various documents and pays other vendors $0.13 per word for the review of the translation work. The work to be performed pursuant to these proposed regulations is equally time consuming if not more advanced than the translations review for which the CDE pays $0.13 per word, but for these proposed regulations, the CDE has striven to keep the cost to publishers unquestionably reasonable. 
Proposed sections 9526(i)(1) – (2)(C) are deleted because the review rates for various media formats set forth in these deleted sections have been replaced by the flat rate in section 9526(j). The various rates previously proposed did not offer the equitability of a flat rate. 

Proposed section 9526(j) is deleted because the flat rate identified in section 9526(i) is now equitable and clear and, therefore, a mechanism for adjustment due to potentially ambiguous factors such as length of content in various media formats is no longer necessary.
Proposed section 9526(l) is added to stipulate that the publisher must continue to offer for sale to districts the originally adopted version of their instructional materials, except for in the case of an online program. This addition is necessary in order to prevent school districts from having to purchase all new materials any time they need additional materials subsequent to a publisher’s revision. For example, on a regular basis school districts purchase replacement copies of print textbooks for those that are lost or damaged. And it is important that replacement materials may be used side-by-side in the classroom with the existing classroom materials. Were such original replacement materials unavailable due to a publisher’s revisions, a school district potentially could be forced to purchase hundreds of print copies when they may have needed only a very few replacement copies. In the case of online materials, school districts access the materials via annual subscriptions to the digital content. Thus, once a publisher makes a revision to the online materials, all students would have simultaneous access to the revised materials with no additional cost to the school district—as no additional subscriptions would need to be purchased by the school district. 
David Stevenson, Vice President, Government Relations, Amplify (letter signed by Mr. Stevenson; comments presented at public hearing by Ms. Lee Angela Reid on behalf of Mr. Stevenson)
Comment:

It is unclear what constitutes a “revision” of instructional materials for the purpose of triggering a review. Do the following instances necessitate a review: a) behind the scenes “technical changes” to digital materials, i.e. “bug fixes”; b) “changes in the functionality of digital materials”, i.e., “software updates” or “screen design”, etc.? 
Response:
5 CCR Section 9529 “New Editions of Adopted Instructional Materials” specific allows for unregulated software updates, stating “Upgrades of technology-based materials that do not contain content changes can be made by publishers without CDE approval, unless the upgrade results in a new ISBN or identifier.” 

Further, except as provided for and defined by 5 CCR Section 9525 “Post Adoption Edits and Corrections Procedures”; 5 CCR Section 9528 “Alternate Formats of Adopted Instructional Materials; and 5 CCR Section 9529 “New Editions of Adopted Instructional Materials”, publishers may not change or modify instructional materials after they have submitted them for state adoption (5 CCR Section 9517(k)). Therefore, any other changes to adopted instructional materials that a publisher should like to make would constitute a “revision” and be subject to the provisions of proposed 5 CCR Section 9526. 
3.21.16 [California Department of Education]
7/11/2016 3:13 PM
5

