
TITLE 5. EDUCATION

DIVISION 1. CALIFORNIA DEPARTMENT OF EDUCATION

CHAPTER 3. HANDICAPPED CHILDREN INDIVIDUALS WITH EXCEPTIONAL NEEDS 
SUBCHAPTER 1. SPECIAL EDUCATION

ARTICLE 1. GENERAL PROVISIONS

§ 3000. Scope.


(a) This chapter applies to those special education programs which are administered under a local plan as defined in Ssection 56027 and Part 30 of the Education Code. Provisions of this chapter shall be construed as supplemental to, and in the context of, Federal and State laws and regulations relating to individuals with exceptional needs in effect on January 1, 1981, and state laws and regulations relating to individuals with exceptional needs. The intent of this chapter is to assure conformity with the Education for All Handicapped Children Individuals with Disabilities Education Act (IDEA), Public Law 94-142 (20 U.S.C. 1401 1400, et seq.) and Section 504 of the Rehabilitation Act of 1973, Public Law 93-112 (29 USC 794), and their implementing regulations including Title 34, Code of Federal Regulations (34 C.F.R.), Sections 300.1 et seq,; Sections 104.1 et seq.; and Sections 76.1 et seq.

(b) A school district, special education local plan area (SELPA), or county office shall use federal, state, local, and private sources of support which are available to provide services as specified in an individualized education program (IEP) as defined in Education Code section 56032.

(c) Nothing in this chapter relieves any other agency from an otherwise valid obligation to provide or pay for services for individuals with exceptional needs. Clarification and specificity of responsibilities shall be included in, but not limited to, interagency agreements.

NOTE: Authority cited: Section 56100(a), (i) and (j), Education Code. Reference: Ssections 56000-and 56001, Education Code; and 34 C.F.R. Section 300.301 300.1. 
ARTICLE 2. ADMINISTRATION
§ 3010. Other Public Agencies.

. . .
NOTE: Authority cited: Section 56100(a) and (i), Education Code; 20 U.S.C. 1414(c) (2) (B); and 34 CFR 300.600. Reference: Sections 56000, 56100(i) and 56500, Education Code; and 34 C.F.R. Sections 300.2, 300.11, 300.33 and 300.500 300.60. 
ARTICLE 3. IDENTIFICATION, REFERRAL AND ASSESSMENT
§ 3021. Referral.


(a) All referrals for special education and related services shall initiate the assessment process and shall be documented. When a verbal referral is made, staff of the school district, special education local plan area SELPA, or county office shall offer assistance to the individual in making a request in writing, and shall assist the individual if the individual requests such assistance.


. . .
NOTE: Authority cited: Section 56100(a), (i) and (j), Education Code; Reference: Sections 56300-56303, Education Code; and 34 C.F.R. Sections 300.128 300.111 and 300.220 300.301.

§ 3021.1. Referral of Pupils Having a Diagnosed Chronic Illness.


. . .

(b) The following information shall be reviewed by the individualized education program IEP team:


. . .

(c) The individualized education program IEP team shall designate the school's liaison with the pupil's primary health provider.
NOTE: Authority cited: Section 56100(a), (i) and (j), Education Code. Reference: Sections 56300-, 56301, 56302 and 56303, Education Code; and 34 C.F.R. Sections 300.128 300.111 and 300.220 300.301. 

§ 3022. Assessment Plan.

In addition to the assessment plan requirements of Education Code Ssection 56321, the proposed written assessment plan shall include a description of any recent assessments conducted, including any available independent assessments and any assessment information the parent requests to be considered, and information indicating the pupil's primary language and the pupil's language proficiency in the primary language as determined by Education Code Ssection 52164.1.
NOTE: Authority cited: Section 56100(a), (i), (j), Education Code; and 20 U.S.C. 1414(c) (2) (B). Reference: Sections 56321, and 56329, Education Code; and 34 C.F.R. Sections 300.500-502 300.301, 300.302, 300.303, 300.304 and 300.305, and 300.515-541.
§ 3023. Assessment.


(a) In addition to provisions of Education Code Ssections 56320, assessments shall be administered by qualified personnel who are competent in both the oral or sign language skills and written skills of the individual's primary language or mode of communication and have a knowledge and understanding of the cultural and ethnic background of the pupil. If it clearly is not feasible to do so, an interpreter must be used, and the assessment report shall document this condition and note that the validity of the assessment may have been affected.

(b) The normal process of second-language acquisition, as well as manifestations of dialect and sociolinguistic variance shall not be diagnosed as a handicapping disabling condition.
NOTE: Authority cited: Section 56100(a), (i) and (j), Education Code. Reference: Sections 56001, 56320, 56324 and 56327, Education Code; and 34 C.F.R. Sections 300.530, 300.532 300.304, 300.305 and 300.543 300.310. 
§ 3024. Transfer.


In addition to the requirements specified in Education Code Ssection 56325 and all applicable sections in this chapter, the following shall apply:

. . .

(b) Transition from Elementary School District to High School District.


When a pupil is to enroll in a high school district from an elementary district, the elementary district shall invite the high school district to the individualized education program IEP team meeting prior to the last scheduled review. If the authorized high school personnel participate with the elementary district personnel in the individualized education program IEP team meeting, the individualized education program IEP shall specify the appropriate high school placement.

If the authorized representative of the high school district has not participated in the individualized education program IEP development prior to transfer from the elementary program, the elementary school district shall notify the high school district of those individuals with exceptional needs who require special education and related services. For each pupil listed who enrolls in the high school district, the administrator shall make an interim placement in accordance with Education Code section 56325 or shall immediately convene an individualized education program IEP team meeting.
NOTE: Authority cited: Sections 49068 and 56100(a), Education Code. Reference: Sections 49068 and 56325, Education Code.
§ 3025. Assessment Option: Referral to State Schools for Further Assessment.

(a) Prior to referring a pupil for further assessment to California Schools for the Deaf or Blind or the Diagnostic Schools, districts, special education local plan areas SELPAs, counties, or other agencies providing education services, shall first conduct assessments at the local level within the capabilities of that agency. Results of local assessments shall be provided to parent(s) and shall state the reasons for referral to the State School. Results of local assessments shall accompany the referral request.


(b) The Schools for the Deaf and Blind and the Diagnostic Schools shall conduct assessments pursuant to the provisions of Education Code Ssection 56320 et seq.


(c) A representative of the district, SELPAs special education local plan areas, or county individualized education program IEP team shall participate in the staffing meeting and shall receive the final report and recommendations. Conference calls are acceptable forms of participation, provided that written reports and recommendations have been received by the representative prior to the meeting.
NOTE: Authority cited: Section 56100(a), Education Code. Reference: Section 56326, Education Code.
§ 3027. Hearing and Vision Screening.
. . .
NOTE: Authority cited: Section 56100(a), Education Code. Reference: Sections 56320, 56321 and 56327, Education Code; and 34 C.F.R. Section 300.532 300.304.
§ 3028. Audiological Assessment.
. . . 

NOTE: Authority cited: Section 56100(a), Education Code. Reference: Sections 56320 and 56327, Education Code; and 34 C.F.R. Section 300.532 300.304.
ARTICLE 4. INSTRUCTIONAL PLANNING AND INDIVIDUALIZED EDUCATION PROGRAM
§ 3042. Placement.

(a) Specific educational placement means that unique combination of facilities, personnel, location or equipment necessary to provide instructional services to an individual with exceptional needs, as specified in the individualized education program IEP, in any one or a combination of public, private, home and hospital, or residential settings.


(b) The individualized education program IEP team shall document its rationale for placement in other than the pupil's school and classroom in which the pupil would otherwise attend if the pupil were not handicapped disabled. The documentation shall indicate why the pupil's handicap disability prevents his or her needs from being met in a less restrictive environment even with the use of supplementary aids and services.
NOTE: Authority cited: Section 56100, Education Code. Reference: Sections 56342 and 56361, Education Code.  
ARTICLE 5. IMPLEMENTATION (PROGRAM COMPONENTS)
Top of Form 1

§ 3051.4. Instruction in the Home or Hospital.

(a) Special education and related services provided in the home or hospital for school age pupils is limited to those pupils who have been identified as individuals with exceptional needs in accordance with Ssection 3030 and for whom the IEP individualized education program team recommends such instructions or services.


(b) Instructions may be delivered individually, in small groups or by teleclass.


(c) For those individuals with exceptional needs with a medical condition such as those related to surgery, accidents, short-term illness or medical treatment for a chronic illness, the individualized education program IEP team shall review, and revise, if appropriate, the individualized education program IEP whenever there is a significant change in the pupil's current medical condition.


(d) When recommending placement for home instruction, the individualized education program IEP team shall have in the assessment information a medical report from the attending physician and surgeon or the report of the psychologist, as appropriate, stating the diagnosed condition and certifying that the severity of the condition prevents the pupil from attending a less restrictive placement. The report shall include a projected calendar date for the pupil's return to school. The IEP individualized education program team shall meet to reconsider the individualized education program IEP prior to the projected calendar date for the pupil's return to school.

. . .

(f) The teacher providing the home instruction shall contact the pupil's previous school and teacher to determine:

. . .

(4) For pupils in grades 7 to 12, the teacher shall confer with the school guidance counselor to determine:

(A) For the hours the pupil has earned toward semester course credit in each subject included in the individualized education program IEP and the grade as of the last day of attendance;

. . .
NOTE: Authority cited: Section 56100(a) and (i), Education Code. Reference: Sections 56001 and 56363(b)(4), Education Code.
§ 3051.75. Vision Therapy.


. . .

NOTE: Authority cited: Sections 56100(a) and (i), Education Code; 20 U.S.C. 1414(c)(2)(B); and 34 C.F.R. Section 300.600. Reference: Section 56363(b)(7), Education Code.
§ 3051.8. Specialized Driver Training Instruction.


(a) Specialized driver training instruction may include instruction to an individual with exceptional needs to supplement the regular driver training program. The individualized education program IEP team shall determine the need for supplementary specialized driver training instruction. The need to supplement the regular program shall be based on an assessment of the pupil's health, physical, and/or educational needs which require modifications which cannot be met through a regular driver training program.

(b) Driver training for individuals herein described must be provided by qualified teachers, as defined by Education Code Ssections 41906 and 41907.
NOTE: Authority cited: Section 56100(a) and (i), Education Code; 20 U.S.C. 1414(c) (2) (B); and 34 C.F.R. 300.600. Reference: Sections 41305-41306, 41906,- 41907 and 56363(b)(8), Education Code.
§ 3051.9. Counseling and Guidance Services.

(a) Counseling and guidance services may be provided to an individual with exceptional needs who requires additional counseling and guidance services to supplement the regular guidance and counseling program. The individualized education program IEP team shall determine the need for additional guidance and counseling services.


(b) Counseling and guidance services necessary to implement the individualized education program IEP may include:

. . .

(c) The iIndividuals performing counseling and guidance services to pupils shall be qualified.
NOTE: Authority cited: Section 56100(a) and (i), Education Code; 20 U.S.C. 1414(c) (2) (B); and 34 C.F.R. 300.600. Reference: Sections 35300 and 56363(b) (11), Education Code; and 34 C.F.R. 300.13(b) (2), (b)(6), and (b)(8) Sections 300.34 and 300.156(b)(1).
§ 3051.12. Health and Nursing Services.


. . .

(b) Specialized physical health care may be provided as described in Education Code Ssection 49423.5.

(1) Definitions.


. . .

(C) Qualified means the ability to demonstrate competence in Cardio-Pulmonary Resuscitation, current knowledge of community emergency medical resources, and skill in the use of equipment and performance of techniques necessary to provide specialized physical health care services for individuals with exceptional needs. In addition:

. . .

(3) Organization and Administration.


. . .

(C) The school district shall not be required to purchase medical equipment for an individual pupil. However, the school district, SELPA special education local plan area, or county office is responsible for providing other specialized equipment for use at school that is needed to implement the individualized education program IEP.

(D) In accordance with Education Code Ssection 49423.5(a)(2), a qualified school nurse, qualified public health nurse, or qualified licensed physician and surgeon responsible for supervising the physical health care of an individual with exceptional needs in the school setting shall:


. . .
NOTE: Authority cited: Section 56100(a) and (i), Education Code. Reference: Sections 49423.5 and 56363(b)(12), Education Code; and 34 C.F.R. 300.13(b) (10) Sections 300.34 and 300.156(b)(1).
§ 3051.13. Social Worker Services.

. . .
NOTE: Authority cited: Section 56100(a) and (i), Education Code; 20 U.S.C. 1414(c) (2) (B); and 34 C.F.R. 300.600. References: Section 56363(b)(13), Education Code; and 34 C.F.R. 300.13(b)(11) Sections 300.34 and 300.156(b)(1).
§ 3051.17. Services for Pupils with Chronic Illnesses or Acute Health Problems.


(a) Specialized services may be provided to pupils determined eligible pursuant to Ssection 3030(f). Such services include but are not limited to:


. . .

(b) For pupils whose medical condition is in remission or in a passive state, the individualized education program IEP team shall specify the frequency for monitoring the pupil's educational progress to assure that the illness does not interfere with the pupil's educational progress.


(c) When a pupil identified pursuant to Ssection 3030(f) experiences an acute health problem which results in his or her non -attendance at school for more than five consecutive days, upon notification of the classroom teacher or the parent, the school principal or designee shall assure that an individualized education program IEP team is convened to determine the appropriate educational services.


(d) If there is a pattern of sporadic illness, the individualized education program IEP team shall convene to consider alternative means for the pupil to demonstrate competencies in the required course of study so that the cumulative number of absences do not prevent educational progress.
NOTE: Authority cited: Section 56100(a) and (i), Education Code. Reference: Section 56363(a), Education Code; and 34 CFR 300.14(a) (1).
§ 3051.18. Designated Instruction and Services for the Deaf and Hard of Hearing.


(a) Instruction and services for deaf and hard of hearing pupils shall be provided by an individual holding an appropriate Ccredential, who has competencies to provide services to the hearing impaired and who has training, experience and proficient communication skills for educating pupils with hearing impairments. Such services may include but need not to be limited to:


. . .

NOTE: Authority cited: Section 56100(a) and (i), Education Code. Reference: Section 56363(b)(16), Education Code; and 34 C.F.R. 300, 13(a) Sections 300.34 and 300.156(b)(1).
§ 3052. Designated Positive Behavioral Interventions.


(a) General Provisions.

(1) An IEP team shall facilitate and supervise all assessment, intervention, and evaluation activities related to an individual's behavioral intervention plan. When the behavioral intervention plan is being developed, the IEP team shall be expanded to include the behavioral intervention case manager with documented training in behavior analysis including positive behavioral intervention(s), qualified personnel knowledgeable of the student's health needs, and others as described in Education Code Ssection 56341(c)(2)(b)(6). The behavioral intervention case manager is not intended to be a new staff person and may be an existing staff member trained in behavior analysis with an emphasis on positive behavioral interventions.

. . .

(3) Behavioral intervention plans shall be based upon a functional analysis assessment, shall be specified in the individualized education program IEP, and shall be used only in a systematic manner in accordance with the provisions of this section.


. . .

(b) Functional Analysis Assessments. A functional analysis assessment must be conducted by, or be under the supervision of a person who has documented training in behavior analysis with an emphasis on positive behavioral interventions. A functional analysis assessment shall occur after the individualized education program IEP team finds that instructional/behavioral approaches specified in the student's IEP have been ineffective. Nothing in this section shall preclude a parent or legal guardian from requesting a functional analysis assessment pursuant to the provisions of Education Code sections 56320 et seq.


Functional analysis assessment personnel shall gather information from three sources: direct observation, interviews with significant others, and review of available data such as assessment reports prepared by other professionals and other individual records. Prior to conducting the assessment, parent notice and consent shall be given and obtained pursuant to Education Code Ssection 56321.


(1) A functional analysis assessment procedure shall include all of the following:

. . .

(2) Functional Analysis Assessment Reports. Following the assessment, a written report of the assessment results shall be prepared and a copy shall be provided to the parent. The report shall include all of the following:


. . .

(D) Recommendations for consideration by the IEP team which may include a proposed plan as specified in Ssection 3001(f)(g).

(c) IEP Team Meeting. Upon completion of the functional analysis assessment, an IEP team meeting shall be held to review results and, if necessary, to develop a behavioral intervention plan, as defined in Article 1, Ssection 3001(f)(g) of these regulations. The IEP team shall include the behavioral intervention case manager. The behavioral intervention plan shall become a part of the IEP and shall be written with sufficient detail so as to direct the implementation of the plan.

. . .

(g) Modifications without IEP Tteam Mmeeting. Minor modifications to the behavioral intervention plan can be made by the behavioral intervention case manager and the parent or parent representative. If the case manager is unavailable, a qualified designee who meets the training requirements of subdivision subsection (a)(1) shall participate in such modifications. Each modification or change shall be addressed in the behavioral intervention plan provided that the parent, or parent representative, is notified of the need and is able to review the existing program evaluation data prior to implementing the modification or change. Parents shall be informed of their right to question any modification to the plan through the IEP procedures.


. . .

(i) Emergency Interventions. Emergency interventions may only be used to control unpredictable, spontaneous behavior which poses clear and present danger of serious physical harm to the individual or others and which cannot be immediately prevented by a response less restrictive than the temporary application of a technique used to contain the behavior.

(1) Emergency interventions shall not be used as a substitute for the systematic behavioral intervention plan that is designed to change, replace, modify, or eliminate a targeted behavior.


(2) Whenever a behavioral emergency occurs, only behavioral emergency interventions approved by the special education local planning area (SELPA) may be used.


. . .

(9) "Behavioral Emergency Report" data shall be collected by SELPAs which shall report annually the number of Behavioral Emergency Reports to the CDE California Department of Education and the Advisory Committee on Special Education.


(j) SELPA Plan. The local plan of each SELPA shall include procedures governing the systematic use of behavioral interventions and emergency interventions. These procedures shall be part of the SELPA local plan.


. . .

(k) Nonpublic School Policy. Nonpublic schools and agencies, serving individuals pursuant to Education Code Ssection 56365 et seq., shall develop policies consistent with those specified in subdivision subsection (i) of this section.

(l) Prohibitions. No public education agency, or nonpublic school or agency serving individuals pursuant to Education Code Ssection 56365 et seq., may authorize, order, consent to, or pay for any of the following interventions, or any other interventions similar to or like the following:


. . .

(5) Restrictive interventions which employ a device or material or objects that simultaneously immobilize all four extremities, including the procedure known as prone containment, except that prone containment or similar techniques may be used by trained personnel as a limited emergency intervention pursuant to subdivision subsection (i);


(6) Locked seclusion, except pursuant to subdivision subsection (i)(4)(A);


(7) Any intervention that precludes adequate supervision of the individual; and


(8) Any intervention which deprives the individual of one or more of his or her senses.

(m) Due Process Hearings. The provisions of this chapter related to functional analysis assessments and the development and implementation of behavioral intervention plans are subject to the due process hearing procedures specified in Education Code Ssection 56501 et seq. No hearing officer may order the implementation of a behavioral intervention that is otherwise prohibited by this section, by SELPA policy, or by any other applicable statute or regulation.
NOTE: Authority cited: Section 56100 56523(a), Education Code. Reference: Sections 56520, 56521 and 56523, Education Code.
§ 3053. Special Classes.


(a) Placement in a special day class shall not limit or restrict the consideration of other options, including services provided in a vocational education program or any combination of programs and placements as may be required to provide the services specified in a pupil's individualized education program IEP.


(b) The following standards for special classes shall be met:

(1) A special class shall be composed of individuals whose needs as specified in the IEPs individualized education programs can be appropriately met within the class.


(2) Pupils in a special class shall be provided with an educational program in accordance with their individualized education programs IEPs for at least the same length of time as the regular school day for that chronological peer group:


(A) When an individual can benefit by attending a regular program for part of the day, the amount of time shall be written in the individualized education program IEP.

(B) When the individualized education program IEP team determines that an individual cannot function for the period of time of a regular school day, and when it is so specified in the individualized education program IEP, an individual may be permitted to attend a special class for less time than the regular school day for that chronological peer group.


(3) The procedure for allocation of aides for special classes shall be specified in the local plan. Additional aide time may be provided when the severity of the handicapping disabling conditions of the pupils or the age of the pupils justifies it, based on the individualized education programs IEPs.

. . . 

NOTE: Authority cited: Section 56100(a) and (i), Education Code. Reference: Sections 56001 and 56364.2, Education Code; and 34 C.F.R. Section 300.550-554 300.114.
ARTICLE 6. NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES
§ 3062. Contracts and Agreements.


(a) A master contract shall be used by an LEA for entering into formal agreements with certified nonpublic schools or nonpublic agencies. The term of the contract shall not exceed one year. The contract shall specify the administrative and financial agreements between the LEA and the nonpublic school or nonpublic agency.


. . .

NOTE: Authority cited: Sections 33031, and 56100 and 56366, Education Code. Reference: Sections 56366 and 56366.1, Education Code. 
§ 3063. Program Reviews.


. . .

NOTE: Authority cited: Sections 33031, and 56100 and 56366, Education Code. Reference: Sections 56366.1 and 56366.8, Education Code.
§ 3064. Staff Qualifications - Special Education Instruction.


(a) In each classroom for which the nonpublic school is seeking certification, the nonpublic school shall deliver instruction utilizing personnel who possess a credential authorizing the holder to deliver special education instruction according to the age range and disabling conditions of individuals with exceptional needs enrolled in the nonpublic school.


(1) dDuring situations when instructional personnel leave the employ of the nonpublic school with little or no notice, the nonpublic school may employ a person who holds a Provisional Internship Permit, or a Short Term Staff Permit, or a Temporary County Certificate for a period of time not to exceed the remainder of the school year.

(b) Instruction shall be directed and delivered pursuant to the IEP, the master contract and the individual service agreement.


(c) To provide special education instruction for individuals with exceptional needs younger than three years of age, as described in Education Code, pPart 30, chapter 4.4, the nonpublic school shall comply with the provisions of Education Code section 56425 et seq., and Education Code section 56426.2(e) regarding adult to child ratios.

(d) To provide special education instruction for individuals with exceptional needs between the ages of three and five years, inclusive, as described in Education Code, pPart 30, chapter 4.45, the nonpublic school shall comply with the provisions of Education Code section 56440 et seq., and Education Code section 56441.5 regarding appropriate instructional adult-to-child-ratios.


. . .

NOTE: Authority cited: Sections 33031, and 56100 and 56366, Education Code. Reference: Sections 45340, 45350, 56366.1 and 56425, Education Code. 
§ 3067. Certification Status. 

. . .

NOTE: Authority cited: Sections 33031, and 56100 and 56366, Education Code. Reference: Sections 56366.1 and 56366.4, Education Code.
§ 3069. Annual Review of Individualized Education Program (IEP).


. . .

NOTE: Authority cited: Section 56100, Education Code. Reference: Sections 56345, and 56365- and 56366.5, Education Code; and 34 C.F.R. Sections 300.145, 300.146, 300.147, 300.148, 300.323 and 300.324. 
ARTICLE 7. PROCEDURAL SAFEGUARDS
§ 3080. General Provisions.


(a) Sections 4600 through 4671 apply to the filing of a complaint, in accordance with provisions of Title 34, Code of Federal Regulations (34 C.F.R.), Sections 76.780-783 300.150, 300.151, 300.152 and 300.153, regarding a public agency's alleged violation of federal or state law or regulation relating to the provision of a free appropriate public education.


. . .

NOTE: Authority cited: Sections 56100(a) and (j), Education Code. Reference: Sections 56500.1 and 56500.2, Education Code; and 34 CFR 76.780-783.
§ 3082. Due Process Hearing Procedures.


(a) A parent or public education agency may initiate a hearing pursuant to Education Code sections 56500 through 56507 and Title 34, Code of Federal Regulations, C.F.R. sSections 300.56 300.507 through 300.514 300.512 on any of the matters described in Education Code section 56501. The hearing shall be conducted by a hearing officer knowledgeable in administrative hearings and under contract with the California Department of Education (CDE).

. . .

(c) In addition to the rights afforded both parties to the hearing pursuant to Education Code sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507 and Title 34, Code of Federal Regulations, C.F.R. Ssection 300.514 300.512, the parties shall also have the following rights:

. . .

(f)  Notwithstanding Government Code section 11425.10(a)(3) of the Administrative Procedure Act (APA), special education due process hearings are open/closed to the public at the discretion of the parent.


(g)  Notwithstanding Government Code section 11440.30 of the Administrative Procedure Act APA, the hearing officer may conduct all or part of a hearing by telephone, television, or other electronic means if each participant in the hearing has an opportunity to participate in and to hear the entire proceeding while it is taking place and to observe exhibits.
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Sections 11425.10 and 11440.30, Government Code; 20 U.S.C. Sections1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.507, 300.508, 300.509, 300.510, 300.511 and 300.512 300.506-300. 513, Code of Federal Regulations, Title 34.
§ 3083. Service Notice.


Notwithstanding Government Code section 11440.20 of the Administrative Procedures Act APA, service of notice, motions, or other writings pertaining to special education due process hearing procedures to the California Special Education Hearing Office and any other person or entity are subject to the following provisions:

. . .

NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Section 11440.20, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.507, 300.508, 300.509, 300.510, 300.511 and 300.512 300.506-300. 513, Code of Federal Regulations, Title 34.
§ 3084. Ex Parte Communications.

(a)  Notwithstanding Government Code sections 11425.10(a)(8), 11430.20, and 11430.30 of the California Administrative Procedure Act APA, while special education due process hearing proceedings are pending, there shall be no communication, direct or indirect, regarding any issue in the proceeding, to a hearing officer from an employee or representative of a party or from an interested person unless the communication is made on the record at the hearing.

. . .
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Sections 11425.10, 11430.10-11430.30, 11430.50 and 11430.60, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.507, 300.508, 300.509, 300.510, 300.511 and 300.512 300.506-300. 513, Code of Federal Regulations, Title 34.
§ 3085. Precedent Decisions.


Notwithstanding Government Code section 11425.10(a)(7) of the Administrative Procedure Act APA, orders and decisions rendered in special education due process hearing proceedings may be cited as persuasive but not binding authority by parties and hearing officers in subsequent proceedings.
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Section 11425.10, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.507, 300.508, 300.509, 300.510, 300.511 and 300.512 300.506-300.513, Code of Federal Regulations, Title 34. 
§ § 3086. Mediation.


(a)  Government Code section 11420.10 of the Administrative Procedure Act APA does not apply to special education due process hearing procedures because Education Code sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507 provide for mediation.

. . .

NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Section 11420.10, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.506-300. 513, Code of Federal Regulations, Title 34. 
§ 3087. Decision by Settlement.


Notwithstanding Government Code section 11415.60 of the APA, a decision by settlement may be issued on terms the parties determine are appropriate so long as the agreed-upon terms are not contrary to the law.
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Section 11415.60, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.506, 300.507, 300.508, 300.509 and 300.510 300.506-300. 513, Code of Federal Regulations, Title 34.
§ 3088. Sanctions.


(a) Provisions for contempt sanctions, order to show cause, and expenses contained in Government Code sections 11455.10,- 11455.20 and 11455.30 of the Administrative Procedure Act APA apply to special education due process hearing procedures except as modified by subdivisions (b) through (e) of this section.


(b) Only the presiding hearing officers may initiate contempt sanctions and/or place expenses at issue.


(c) Prior to initiating contempt sanctions with the court, the presiding hearing officer shall obtain approval from the General Counsel of the CDE California Department of Education.

(d) The failure to initiate contempt sanctions and/or impose expenses is not appealable.


(e) The presiding hearing officer may, with approval from the General Counsel of the CDE California Department of Education, order a party, the party's attorney or other authorized representative, or both, to pay reasonable expenses, including costs of personnel, to the California Special Education Hearing Office for the reasons set forth in Government Code section 11455.30(a).
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Sections 11455.10,- 11455.20 and 11455.30, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.511 300.506-300. 513, Code of Federal Regulations, Title 34. 
§ 3088.1. Sanctions: Withholding Funds to Enforce Special Education Compliance.


(a) When a district, special education local plan area, or county office of education fails to comply substantially with a provision of law regarding special education and related services, the superintendent may withhold funds allocated to such local educational agency (LEA) under Chapter 7.2 (commencing with Section 56836) of Part 30 of the Education Code and the Individuals with Disabilities Education Act (20 U.S.C. 1400 et seq.). Such noncompliance may result from failure of the LEA to substantially comply with corrective action orders issued by the California Department of Education (CDE) in monitoring findings or complaint investigation reports. "Substantial noncompliance" means an incident of significant failure to provide a child with a disability with a free appropriate public education, an act which results in the loss of an educational opportunity to the child or interferes with the opportunity of the parents or guardians of the pupil to participate in the formulation of the individual education program IEP, a history of chronic noncompliance in a particular area, or a systemic agency-wide problem of noncompliance.


. . .
NOTE: Authority cited: Sections 33031 and 56100, Education Code. Reference: Section 56845(a), Education Code. 
§ 3088.2. Enforcement and Withholding of Funds.


(a) The hearing officer shall determine, based on the totality of the evidence, whether a preponderance of the evidence supports the CDE’s Department's findings of noncompliance and the determination that withholding of funds is appropriate in the particular circumstances of the case. The hearing officer's decision shall be the final decision of the CDE Department of Education.


(b) If the State Superintendent of Public Instruction (SSPI) determines, subsequent to withholding funds, that an LEA local educational agency has made substantial progress toward compliance with the state law, federal law, or regulations governing the provision of special education and related services to individuals with exceptional needs, the SSPI superintendent may apportion the state or federal funds previously withheld to the LEA local education agency.
NOTE: Authority cited: Section 33031, Education Code. Reference: Section 56845(b), Education Code.
§ 3089. Partial Non-Applicability of Certain Sections of the Administrative Procedure Act to Special Education Due Process Hearing Procedures.


Special education due process hearing procedures shall not be subject to the following provisions of the Administrative Procedure Act APA: Government Code sections 11415.60 (Decision by settlement); 11420.10 and 11420.30 (Referral of proceedings); 11425.10 (Governing procedures); 11440.10 (Authority of agency head following decision); 11440.20 (Service notice); 11440.30(b) (Conduct of hearing by electronic means); 11445.10, – 11445.20, 11445.30, 11445.40, 11445.50 and 11445.60 (Informal hearing); 11450.05, –  11450.10, 11450.20 and 11450.30 (Subpoenas); 11460.10, – 11460.20, 11460.30, 11460.40, 11460.50, 11460.60 and 11460.70 (Emergency decision); 11465.10, – 11465.20, 11465.30, 11465.40, 11465.50 and 11465.60 (Declaratory decisions); and 11470.10, – 11470.20, 11470.30, 11470.40 and 11470.50 (Conversion of proceeding).
NOTE: Authority cited: Sections 56100(a) and (j) and 56505, Education Code. Reference: Sections 56500,- 56501, 56502, 56503, 56504, 56505, 56506 and 56507, Education Code; Sections 11415.60, 11420.10, 11420.30, 11425.10, 11440.10,-11440.20 and 11440.30, 11445.10, – 11445.20, 11445.30, 11445.40, 11445.50 and 11445.60, 11450.05, –  11450.10, 11450.20 and 11450.30, 11460.10, – 11460.20, 11460.30, 11460.40, 11460.50, 11460.60 and 11460.70, 11465.10, – 11465.20, 11465.30, 11465.40, 11465.50 and 11465.60 and 11470.10,- 11470.20, 11470.30, 11470.40 and 11470.50, Government Code; 20 U.S.C. Sections 1415(b)(2) and (c), U.S. Code, Title 20; and 34 C.F.R. Sections 300.507, 300.508, 300.509, 300.510, 300.511, 300.512 and 300.513 300.506-300. 513, Code of Federal Regulations, Title 34. 
ARTICLE 7.5. DUTIES OF CONTRACTORS OR AGENCIES RELATED TO CONDUCTING MEDIATION OR DUE PROCESS HEARINGS
§ 3090. Purpose.


Education Code section 56504.5 requires the California Department of Education (CDE) to enter into a contract with a nonprofit organization or entity or interagency agreement with another state agency to conduct mediation conferences and due process hearings in accordance with 34 C.F.R. Sections 300.506 and 300.511 of Title 34 of the Code of Federal Regulations. The purpose of this article is to identify the duties of the contractor or agency with whom the CDE has entered into a contract or interagency agreement pursuant to Education Code section 56504.5.
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Section 56504.5, Education Code.
§ 3091. Mediation and Due Process Hearing Manual.


. . .

(b) Said manual shall provide, at minimum, detailed guidance for parents and local educational agencies (LEAs) as follows:

. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Section 56504.5, Education Code. 
§ 3092. Quarterly Reports.


(a) The contractor or agency shall file a quarterly report with the CDE. The report shall be received by the CDE no later than 30 calendar days after the end of the quarter. For the purposes of this section “quarter” refers to the state fiscal year which begins on July 1 of the previous calendar year and ends on June 30 of the immediately following year.

(b) Each quarterly report shall be sent to the CDE via electronic mail and a duplicate copy in print to the contract monitor via United States Postal Service or independent courier.


. . .


(c) Each quarterly report shall provide the CDE with information that is specified in Education Code section 56504.5(d).

. . .


(e)  The contractor or agency shall make all data collected pursuant to this subdivision available for placement on the CDE’s Web site.


(f)  The contractor or agency shall report to the CDE a timeline and mechanism to implement any new reporting requirements contained in the California or Federal current year’s Budget Act, or any information that is required to be reported to a federal or state agency including, but not limited to, the Office of Special Education Programs. The contractor or agency must submit this report to the CDE within 60 calendar days from the postmark date of the CDE’s written notification to the contractor or agency of such a reporting requirement.
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Section 56504.5, Education Code; and 20 U.S.C. Sections 1232f and 1412.
§ 3093. Retention and Inspection of Records.  

The contractor or agency shall permit the CDE to audit, review, and inspect the contractor’s or agency’s activities, books, documents, papers, and records during the progress of the work performed pursuant to the contract or interagency agreement and for three years following final payment.
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Section 56504.5, Education Code; and 20 U.S.C. Sections 1232f and 1412.
§ 3094. Committee to Advise Contractor, or Agency.

. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Sections 56500.1, 56500.3, 56501, 56501.5 and 56504.5, Education Code.
§ 3096. Supervision of Mediators and Hearing Officers.


. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Sections 56504.5, and 56505 and 56505.1, Education Code; 20 U.S.C. Sections 1412 and 1415; and 34 C.F.R. Sections 300.506 and 300.511. 
§ 3096.1. Supervisor of Mediators.


. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Section 56504.5, Education Code; and 20 U.S.C. Sections 1412 and 1415(e)(2)(C).
§ 3096.2. Supervisor of Hearing Officers.

. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Sections 56504.5, and 56505 and 56505.1, Education Code; 20 U.S.C. Section 1412; and 34 C.F.R. Section 300.511. 
§ 3097. Minimum Qualifications for Mediators and Hearing Officers.


All mediations and due process hearings shall be conducted by a mediator or hearing officer who has demonstrated to his or her supervisor that he or she satisfies the requirements set forth in Education Code, Chapter 5 of Part 30, commencing with section 56500.
NOTE: Authority cited: Sections 56504.5 and 56505, Education Code. Reference: Sections 56500.3, 56501, 56504.1 56504.5, and 56505 and 56505.1, Education Code; 20 U.S.C. Section 1400-1482 1415; and 34 C.F.R. Sections 300.506 and 300.511.
§ 3098. Training for Mediators and Hearing Officers.


. . .
NOTE: Authority cited: Sections 56504.5 and 56505, Education Code. Reference: Sections 56500.3, 56504.5 and 56505, Education Code; 20 U.S.C. Section 1415; and 34 C.F.R. Sections 300.506 and 300.511. 

§ 3098.1. Training for Mediators.

. . .

(b) In addition to the initial training identified in the immediately preceding subdivision (a) and prior to conducting a mediation, a mediator shall complete at least 20 hours of training in special education disputes, which may include practical, clinical, or simulated training, and which shall include, but not be limited to, the following subjects:


(1) The substantive and procedural laws relating to the Individuals with Disabilities Education Improvement Act of 2004 (IDEIA) (20 U.S.C. Sections 1400-1482), including, but not limited to:


. . .
NOTE: Authority cited: Section 56504.5, Education Code. Reference: Sections 56500.3 and 56504.5, Education Code; 20 U.S.C. Section 1415; and 34 C.F.R. Section 300.506.
§ 3098.2. Training for Hearing Officers.
NOTE: Authority cited: Sections 56504.5 and 56505, Education Code. Reference: Sections 56501, 56504.5, and 56505 and 56505.1, Education Code; 20 U.S.C. Section 1415; and 34 C.F.R. Section 300.511.
§ 3099. Preventing Conflicts of Interest for Mediators and Hearing Officers.


. . .

NOTE: Authority cited:  Section 56504.5, Education Code. Reference: Sections 56501 and 56504.5, Education Code; 20 U.S.C. Section 1415; and 34 C.F.R. Sections 300.500, 300.506 and 300.511. 
ARTICLE 8. STATE BOARD OF EDUCATION WAIVERS
§ 3100. Resource Specialist Caseload Waivers.

(a) A school district, special education local plan area SELPA, county office of education, or any other public agency providing special education or related services may request the SBE State Board of Education to grant a waiver of the maximum resource specialist caseload, as set forth in Education Code section 56362(c), only if the waiver is necessary or beneficial either (1) to the content and implementation of a pupil's IEP individualized education program and does not abrogate any right provided individuals with exceptional needs by specified federal law or (2) to the agency's compliance with specified federal law.


(b) The SBE State Board of Education shall grant any waiver request submitted in accordance with Ssubdivision (a) only:


(1) when the facts indicate that failure to do so would hinder either:

(A) implementation of a pupil's IEP individualized education program or;

(B) compliance by the requesting agency with specified federal law; and


(2) when the waiver request meets all of the conditions set forth in Ssubdivisions (c) and (d).

(c) A request to waive the maximum resource specialist caseload shall be "necessary or beneficial" within the meaning of Ssubdivision (a) and Education Code section 56101 only if all of the following conditions are met.


. . .

(d) For the purposes of Ssubdivision (b), a request to waive the maximum resource specialist caseload shall not "hinder" either (1) implementation of a pupil's IEP individualized education program or (2) compliance by the requesting agency with specified federal law if all of the following conditions are met:


(1) The requesting agency demonstrates to the satisfaction of the SBE State Board of Education (A) that the excess resource specialist caseload results from extraordinary fiscal and/or programmatic conditions, and (B) that the extraordinary conditions have been resolved or will be resolved by time the waiver expires.

(2) The waiver stipulates that an affected resource specialist will have the assistance of an instructional aide at least five hours daily whenever that resource specialist's caseload exceeds the statutory maximum during the waiver's effective period.


(3) The waiver confirms that the students served by an affected resource specialist will receive all of the services called for in their IEPs individualized education programs.

(4) The waiver was agreed to by any affected resource specialist, and the bargaining unit, if any, to which the resource specialist belongs participated in the waiver's development.


(5) The waiver demonstrates to the satisfaction of the SBE State Board of Education that the excess caseload can be reasonably managed by an affected resource specialist in particular relation to (A) the resource specialist's pupil contact time and other assigned duties and (B) the programmatic conditions faced by the resource specialist, including, but not limited to, student age level, age span, and the behavioral characteristics; number of curriculum levels taught at any one time or any given session; and intensity of student instructional needs.

NOTE: Authority cited: Sections 33031 and 56100(a), Education Code. Reference: Sections 56101 and 56362(c), Education Code.
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