
Title 5. EDUCATION

Division 1. California Department of Education

Chapter 12. Compensatory Education

Subchapter 13. Supplemental Educational Services

§ 13075.1. Definitions.


For purposes of this subchapter, the following definitions apply:


(a) “Approved supplemental educational services (SES) provider” (“approved provider”) means an eligible applicant that has been approved by the State Board of Education (SBE) pursuant to the provisions of this subchapter;

(b) “Basic program” means the minimum number of sessions and hours per session needed to complete a provider’s SES program as identified in the provider’s application, including the administration of pre and post tests.


(c) “Demonstrated record of effectiveness in increasing the academic proficiency of students” means an eligible applicant has documented improvement in the academic performance of a majority of students who have completed the approved provider’s basic program in SES, as evidenced by an increase in individual student scores for two consecutive years on pre and post tests for the subjects in which they are providing services, including national, state, district or other assessments, aligned to the California content standards in English language arts, mathematics, and/or science. 

(1) “Tests” means assessments used by applicants and approved providers developed in accordance with the standards for validity and reliability as set forth in The Standards for Educational and Psychological Testing (1999).

(2) “Pre and post tests” means tests administered to a student at the beginning and conclusion of the SES tutoring program as defined in the approved application.


(A) Standardized Testing and Reporting (STAR) and the California High School Exit Examination (CAHSEE) may not be used to satisfy the requirement of pre and/or post tests. 

(3) Data, must be reported, disaggregated within content area by grade level for two consecutive years, to determine whether there has been an increase in student achievement.


(d) “Eligible applicant” means public or private (nonprofit or for-profit) entity, public school (including a charter schools), private schools, school district, county office of education, institutions of higher education, faith-based or community-based organization, or business that is legally constituted and qualified to do business in California;


(e) “Eligible student” means a child from a low-income family, as determined by the local educational agency (LEA) for purposes of allocating funds under section 1113(c)(1), of NCLB (20 U.S.C. section 6313), who is attending a Title I funded school that is in year two or beyond of program improvement (PI);


(f) “Ineligible applicant” means an entity that is not eligible to apply to be an approved provider. An ineligible applicant includes, but is not limited to the following:


(1) County office of education that has been identified for PI, unless it bifurcates services by utilizing the procedures set in place by the SBE. The SBE procedures for bifurcation, which includes the “Intent to Bifurcate Services” form (Revised December 2009) and “Bifurcation of County Office of Education Functions” guidance (Revised December 2009) are incorporated by reference and are available under the Supplemental Educational Services Web page on the CDE’s Web site at http://www.cde.ca.gov.

(2) Any individual having an ownership interest in an approved provider that was debarred or terminated as an SES provider in his or her individual capacity for two fiscal years following the fiscal year in which the provider had an ownership interest was debarred or terminated.


(g) “Student Learning Plan” (SLP) means a plan which states specific achievement goals for a student, how each student’s progress will be measured, a timetable for demonstrating the student’s academic achievement, and, when applicable, is consistent with a student’s individualized education program (IEP) under section 614(d) of the Individuals with Disabilities Education Act or a 504 Plan under 29 U.S.C. section 794(a).

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316; Individuals with Disabilities Education Act, sections 614 and 794(a).

§ 13075.2. Application for SBE Approval.


This section sets forth the criteria upon which applicants will be evaluated by the CDE. An eligible applicant shall be recommended by the CDE for SBE approval upon receipt of a completed application and a designation of “Adequate” on the “SES Request for Application (RFA) Scoring Rubric, Cohort 2010 (posted March 2010)” which is hereby incorporated by reference. The CDE will annually post the SES Provider Application on the CDE’s Web site on or before the fourth Friday in September.

(a) Eligible applicants must submit a completed application to the CDE no more than 30 business days after the CDE posts the request for application on the CDE Web site (http://www.cde.ca.gov/ta/ac/ti/supplemental.asp). 


(b) A completed application shall provide a detailed description of the services provided by the applicant and shall contain only the following:

(1) A demonstrated record of effectiveness in increasing the academic proficiency of students from the two immediately preceding school years based on data, disaggregated within content area by grade level for which the SES application is submitted;

(2) At least five letters of reference from previous clients (e.g., families, schools, districts, teachers, etc.) offering testimonial information about the positive impact of the applicant’s program;

(3) Assurance by the applicant that it has not been terminated by the SBE as an approved provider, pursuant to section 13075.5 of this subchapter at any time within the immediately preceding two fiscal years in which it is submitting an application;


(4) Assurance by the applicant that it has not been terminated as an approved provider of SES from any other state’s list at any time within the immediately preceding two fiscal years in which it is submitting an application; or

(A) Applicant providers that have been terminated as an approved provider of SES from any other state’s list at any time in the preceding two fiscal years shall provide evidence of the reasons for termination for the purpose of determining whether the violation(s) would have resulted in termination according to the criteria for termination as defined in section 13075.5. 


(5) Assurance by the applicant that it has not been debarred, suspended from or deemed ineligible for any federally-funded contracts in California or in any other state, as specified in 34 C.F.R. section 85 at any time within the immediately preceding two fiscal years in which it is submitting an application;


(6) Written proof of current liability insurance coverage and an assurance it will provide the LEAs with which it contracts written proof of current liability insurance coverage and other necessary insurance of the type and in the amount required by the LEA;


(7) Evidence that it holds a valid business license issued by the California Secretary of State if it intends to provide services statewide, or that it holds a valid business license issued by the appropriate local licensing entity where it intends to provide services;


(8) If an applicant reasonably anticipates subcontracting the provision of services, it must include the following information in its application:

(A) identification of all subcontractors; 

(B) complete and detailed description of the services that will be provided by each subcontractor;

(C) assurance that the applicant shall only use subcontractor(s) for whom it provides the information required by this section; and
(D) assurance that the applicant shall limit the work of each subcontractor to the services described in its application.


(9) Identification of a supervisor who resides in the state of California;


(10) A description of the staffing, fiscal, equipment, and facility resources of the organization that enable it to work with students in compliance with these regulations and applicable federal, state, and local statutes and regulations;


(11) The program cost for completing the basic program per individual student;


(12) A demonstration that it is fiscally sound, as shown by all of the following:


(A) Proof of financial resources to operate as an approved provider through the first six months of the first year for which it is seeking approval, including a description of how the organization receives funding (e.g., grants, fees-for-services, etc.) separate from reimbursements for provider services;


1. For an applicant that is currently operating as an approved provider and is reapplying to be an approved provider, proof of financial resources to operate as an approved provider may include reimbursement for provider services.


(B) Proof of financial viability (e.g., through audits, financial statements, or credit rating); and

(C) Organizational budgets that identify all sources of revenues available to the applicant and cash flow activity related to the expenditures of that revenue.


(13) Certification that the facility meets all applicable federal, state, and local health and safety laws, if instruction will occur at a facility other than the student’s school or residence;


(14) Assurance that all instruction shall be provided outside of the regular school day;


(15) Evidence that its instruction will meet the following criteria:


(A) Instruction and materials will be aligned with applicable state SBE-adopted academic content standards, K-12 curriculum frameworks and K-8 SBE-adopted instructional materials or 9-12 locally-adopted materials including any intervention materials used by the LEA;


(B) Instruction will be organized and presented in a manner designed to meet the specific achievement goals of individual students;


(C) Instruction will be coordinated with the student’s school program, and when applicable, the student’s IEP and/or a 504 Plan;


(D) Instruction will be of high quality, research-based, and specifically designed to will increase students’ academic achievement in English language arts, mathematics, and/or science; and

(E) Assurance that instruction will be provided that is secular, neutral, and non-ideological. 


(16) A description of the procedure for developing SLPs in consultation with parent(s)/guardian(s) and school staff;

(17) If applicable, a description of how students with disabilities and English learners will have access to SES, including descriptions of accommodations, strategies and curriculum that will meet the unique needs of these students;


(18) A description of the procedures for providing students, parent(s)/guardian(s), teachers, schools and/or districts, with regular reports of student progress;


(19) A description of how the applicant will secure parental/guardian permission to access student information (e.g., Standardized Testing and Reporting (STAR) scores, IEP, 504 Plan, and/or attendance records) maintained by the LEA for each student served for the purposes of developing a student’s SLP;


(20) Assurance that the applicant shall comply with all applicable laws in obtaining personally identifiable information from a student’s educational record.


(21) Assurance that all personally identifiable student level data shall not be disclosed to any other party without prior consent of the parent or guardian;


(22) Assurance that the applicant will comply with all state and federal privacy laws, including 20 U.S.C. section 1232g (FERPA), Education Code sections 49073 through 49079 inclusive, and Education Code section 60641(a)(3)(A);


(23) A description of the process of collaborating with contracting school districts in the use of individual student test results and/or other measures used for measuring student academic performance;


(24) A description of the procedures to maintain, monitor, and notify LEAs about personnel updates related to the approved provider’s staff changes;


(25) The number of online tutors residing inside the United States who will be providing instructional services to SES students;


(26) The number of online tutors residing outside the United States who will be providing instructional services to SES students;


(27) A description of the procedures for completion of, and compliance with background checks pursuant to chapter 1, article 2.5 of the California Penal Code and TB tests for all persons providing direct services to students;

(A) Online tutors not in physical proximity to students may be exempted from the TB test requirement.


(28) Assurance that the applicant will comply with all applicable federal, state, and local health, safety, and civil rights laws, including mandatory child abuse reporting in accordance with Penal Code sections 11164 through 11174.3;


(29) Assurance that the applicant shall submit, by August 1, the annual SES Accountability Report (posted May 2010), on the CDE’s Web site at http://www.cde.ca.gov/ta/ac/ti/ap1/logon.aspx pursuant to section 13075.4. The SES Accountability Report (posted May 2010) is hereby incorporated by reference;


(30) Assurance that the applicant shall provide the LEA with specific procedures that will be used to ensure a student’s safety prior to, during and following each tutoring session, including drop off and pick up policies;


(31) Assurance that the applicant shall provide the LEA with specific procedures used to notify students and parents when sessions have been cancelled or rescheduled;


(32) A description of the ongoing staff development for its instructional staff;


(33) A description of the minimum number of sessions with the number of hours per session that together with the pre and post tests constitute a provider’s basic program.


(34) Assurance that the applicant shall not transfer its approval status or sell its approval status to another entity.


(c) All completed applications received by the date specified in subdivision (a) will be reviewed by the CDE and submitted to the SBE for its approval or disapproval.
(1) The effective date of any ensuing approval will be July 1 of the next state fiscal year following SBE approval;


(2) Each approval period is for two school years.


(3) An approved provider may relinquish its approval by notifying the CDE in writing. Approved providers that relinquish their approval status will not be considered as terminated, but will be removed from the SBE-approved list for the remainder of the two-year approval period.

(4) For applicants that are not recommended by the CDE to the SBE for approval, the following process shall be adhered to: 


(A) If the applicant receives notification of a failed application, the provider has 30 calendar days from the date of delivery to file a written request for appeal with the CDE. The CDE will review the request on behalf of the SBE. The request shall include an explanation of the basis for the appeal and any supporting documentation.

(B) Upon receipt of a provider’s appeal, the CDE shall have 30 calendar days to review the appeal. The CDE shall have the right to request that a provider submit additional or clarifying information. The CDE shall also have the right to reasonably extend the review period for up to an additional 30 calendar days, if, in its opinion, more time is required to complete a thorough review of the appeal and supporting documents.


(C) Upon completion of its review, the CDE shall make a recommendation to the SBE to either uphold or deny the provider’s appeal, including the reasons for such recommendation. The CDE shall also notify the provider that its investigation is complete, notify the provider of its recommendation and inform the provider that the recommendation has been forwarded to the SBE.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§ 13075.3. Subcontracts.


(a) An approved provider may enter into a subcontract not already identified in its application, if the approved provider submits written notification to the CDE 30 calendar days prior to the subcontractor providing services. The notification shall include all of the following:


(1) Identification of all subcontractors;


(2) A complete and detailed description of the services that will be provided by each subcontractor;


(3) Assurance that each subcontractor will provide services in accordance with all applicable provisions of section 13075.2(b) as described in the approved provider’s application to the SBE;


(4) Assurance that the approved provider will only use subcontractor(s) for whom it provides the information required by this section; and


(5) Assurance that the approved provider will limit the work of each subcontractor to the services described in subdivision (a)(2).


(b) The term of approval is for the remainder of the approved provider’s approval period.


(c) Approved providers must maintain evidence that each employee or subcontractor who has contact with students has met all requirements related to background checks.

(d) The approved provider and each of its subcontractors shall maintain and permit the CDE to audit, review, and inspect its activities, books, documents, papers, and records during the provision of services and for three years following each approval period.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: Section 37200, Education Code; 20 U.S.C. Section 6316.

§ 13075.4. Submission of an Annual SES Accountability Report (posted May 2010) and Retention of Records by Approved Providers.


(a) After providing services during a fiscal year, approved providers must submit an annual SES Accountability Report (posted May 2010) to the CDE by August 1. 

(b) Approved providers who submit incomplete Accountability Reports by August 1 may be granted the opportunity to submit corrected Accountability Reports upon approval by the SBE. 
NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.
§ 13075.5. Termination of an Approved Provider.


(a) The SBE shall immediately terminate an approved provider that is debarred from any federally-funded contracts.

 
(b)(a) The SBE shall terminate Aan approved provider that is an LEA or school identified for PI or corrective action under 20 U.S.C. section 6316 during its term of approval.


(c) The SBE may terminate an approved provider that is an LEA or a public school within an LEA, upon unification with another LEA, by the end of the semester following unification. The newly unified LEA may apply to become an approved provider at the next scheduled application cycle. 

(d) The SBE may terminate an approved provider for cause if:


(1) The CDE has issued a written notice to the approved provider it has found to be noncompliant and has specified which sections the provider has violated.


(2) The approved provider has failed after 30 calendar days from the receipt of the notice issued pursuant to subdivision (d)(1) to correct the violation(s) and provide evidence of correction to the CDE.


(3) The CDE has identified the cause for termination which may include, but is not limited to, any of the following:


(A) The approved provider has failed to make available information requested by the CDE for the purpose of monitoring and/or evaluating the program;


(B) The approved provider has failed to monitor and evaluate the progress of student(s) receiving services;


(C) The approved provider has failed to meet its contractual terms with one or more LEAs during the same fiscal year, including withdrawing from offering program services to student(s) when the LEA has provided, for each site, the required number of students to be served;


(D) The approved provider has failed to deliver the basic program to at least 75 percent of the students for whom the provider has an approved LEA contract. The calculation shall apply to providers with approved LEA contracts for at least ten students and these students have attended at least one tutoring session. The calculation shall exclude those students who could not complete the program due to factors beyond the control of the providers. Providers are required to identify such factors as enumerated in the Accountability Report. 

(E) The approved provider has failed to demonstrate a record of effectiveness in increasing the academic proficiency of students.


(F) The approved provider has failed to comply with applicable federal, state, and local health, safety, or civil rights laws;


(G) The approved provider has failed to act in accordance with the assurances made to the SBE in the application;


(H) The approved provider has failed to meet the reporting requirements under section 13075.4; or


(I) The approved provider has failed to provide information requested by the CDE verifying ownership of the organization within 30 calendar days of the original request.


(e) Upon occurrence of one or more of the specified changes identified in subdivisions 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, or 13 of section 13075.2(b) and/or any change to the information specified in section 13075.3(a), an approved provider has 30 calendar days to report the change or corrective action taken by the approved provider pursuant to section 13075.2(c)(4)(A) to the CDE. Failure to report such changes or corrective action will result in the termination of approval status.


(f) If the SBE determines that the subcontractor(s) identified by the approved provider pursuant to sections 13075.2(b)(8) or 13075.3 fails to adequately perform any of the services for which it has been contracted, the CDE may recommend termination of the approved provider to the SBE after notification to the approved provider and failure by the approved provider to correct the subcontractor’s performance in accordance with the timeline in subdivision (e) of this section.


(g) Upon the decision to terminate a provider, the SBE shall deliver written notice to the approved provider informing it of the decision to terminate the provider and the effective date of the termination.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§ 13075.6. Appealing SBE Termination.


(a) If a provider chooses to appeal the termination of their approval status, the following process shall be adhered to:


(1) Within 30 calendar days of receipt of the termination notification, the provider shall file a written request for appeal with the CDE, which will investigate on behalf of the SBE. The request shall include an explanation of the basis for the appeal and any supporting documentation.


(2) Upon receipt of a provider’s appeal, the CDE shall have 30 calendar days to investigate the appeal. CDE shall have the right to request that a provider submit additional or clarifying information. CDE shall also have the right to reasonably extend the investigation period for up to an additional 30 calendar days, if, in its opinion, more time is required to complete a thorough review of the appeal and supporting documents.


(3) Upon completion of its investigation, CDE shall make a recommendation to the SBE to either uphold or deny the provider’s appeal, including the reasons for such recommendation. CDE shall also notify the provider that its investigation is complete, notify the provider of its recommendation and inform the provider that the recommendation has been forwarded to the SBE.

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.
§ 13075.7. Responsibilities of LEAs for SES.


(a) SES providers must disclose any employment or financial interest relationship of any kind for owners, employees, and independent contractors who are also employees of an LEA that the provider serves. 

(b) In order to avoid a conflict of interest or the appearance of partiality, an employee of an LEA, who also administers or provides SES services, either solely or in collaboration with SES providers, or who has a financial interest of any kind in an SES provider, may not use his or her position as an employee of the LEA to encourage students of the LEA or their parents or guardians to use the services of that SES provider. 

(c) LEAs must ensure that an SLP is developed for each student receiving SES.


(1) The LEA may request but not require that an approved provider develop the SLP on behalf of the LEA for each student served by the approved provider as indicated in the agreement with the LEA, if the LEA makes available the following to the approved provider:

(A) Pertinent student academic achievement data per parent and or guardian permission; and


(B) Other technical assistance that will facilitate the development of the plan.


(2) The LEA maintains the responsibility to review and approve each SLP developed by the approved provider to ensure that the SLP is developed in consultation with parent(s) or guardian(s) and contains all required information. 


(d) In developing an SLP, the parent(s) or guardian(s) of each student must be consulted. This consultation must, at a minimum, provide an opportunity for the student’s parent(s) or guardian(s) to express their views and have their views considered;


(1) Consultation with each student’s parent(s) or guardian(s) may include, but is not limited to, communication by telephone, e-mail, home visits, parent meetings and/or parent(s) or guardian(s) signature(s). The SLP must include evidence of this consultation.


(2) In the event a consultation with a parent or guardian does not take place, but the parent or guardian has selected an approved provider for the provision of services for their child, the LEA, or an approved provider acting on its behalf, must show evidence of at least three separate attempts to contact the parent or guardian, using at least two different means of communication (e.g., telephone, U.S. Postal Service, or e-mail) to contact the parent or guardian for purposes of the consultation. The LEA, or an approved provider acting on its behalf, must develop an SLP for the student, even if the parent or guardian elects not to participate in the consultation. 

NOTE: Authority cited: Sections 12001 and 33031, Education Code. Reference: 20 U.S.C. Section 6316.

§ 13075.8. SES Implementation by Approved Providers.


(a) The approved provider agrees to hire only tutors, including online tutors, who, at a minimum, meet the following qualifications:

(1) Completed at least two years of study at an institution of higher education;

(2) Obtained an associate’s or higher degree; or


(3) Possess at least one year of education-related experience in ELA, math, and/or science prior to being hired.


(b) Only the following types of experience in ELA, math, and/or science satisfy this requirement:


(1) Experience as a tutor;


(2) Experience providing programming or instruction to youth; 

(3) Experience as a substitute or youth teaching; or


(4) Experience as a paraprofessional or instructional aide.


(c) Approved providers must maintain evidence that each tutor or subcontractor has met the qualification requirements.


(d) The approved provider must designate a program monitor to which all of the following apply. The program monitor must:


(1) Reside in the State of California;


(2) Supervise the work of the teachers and tutors; and


(3) Provide access to on-going staff development for teachers and tutors.

NOTE: Authority cited: Section 12001 and 33031, Education Code. Reference: Section 33031, Education Code; 20 U.S.C. Section 6316.

§ 13075.9. Enrolling Students.


(a) An LEA may not prohibit or limit an approved provider from promoting its program or the general availability of SES to members of the community. An approved provider may distribute the LEA’s enrollment form to the parent or guardian of a student enrolled in a school offering SES and submit completed forms to the LEA within two business days. 


(b) Incentives provided to students by an approved provider and/or its subcontractors shall be limited to those educational materials and tools that support the delivery of the SES.


(1) The incentives shall not exceed a monetary value of $50 per student per fiscal year.


(2) The limitation of the $50 value shall not apply to computers or other technical equipment used as the primary instructional tool for the delivery of SES and given to a student after he or she completes the basic program.

NOTE: Authority cited: Section 12001 and 33031, Education Code. Reference: Section 33031, Education Code; 20 U.S.C. Section 6316.
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